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!j UNITED STATES DISTRICT COtHT 
I SOUTHERN DISTRICT OF NEW YORK 




ERVINE LAVERNE and ESTELLE LAVERNE, 

-agalnst- 

HOTARD J. CORNING, JR., I'ayor; 
HUTCHINSON DUDOSQUE, Deputy Mayor, 
Police Connlssloncr and c Trustee; 

CRIN LEACH, JOHN UACKAY and DOUGUS 
DESPARD, Trustees; MARTIN DWYER, 
Cbairiran of the Planning Board; 

HUGH JOHNSON, Building Inspector; and 
EDV.'ARD J. MEEHAN, Police Sergeant; 
Jointly and severally, and indivi¬ 
dually and as respective officers as 
stated of the Incorporatad Village of 
Laurel Hollow, 

Defendants. ~ 


COMPLAINT 


Plaintiffs, complaining of the defendants by their 
attorneys, LU3SLL AND LUBELL, respectfully.show to this 
Court and allege: 


AS AND FOR A PIRST ClAIM BY ERWINS UVERNE: 


I 1. The Jurisdiction of this Court is Invoked 

I 

— under the Fourteenth Amendment of the United States Consti- 
j| tutlon and Title 28, United States Code, Sections 1331 and 

II 1343, and Title 42, United States Code, Sections 1981-1988. 

'' 2. The matter in controversy exceeds the sum or 

i value of $10,000 exclusive of interest and costs. 

N.1^ li 3. Upon information and belief, during all t:-'.'f 

E tieroln mentioned defendants were citizens of the Unite.' 
States and residents of the State of New York. Plaint: 
are citizens of the United States and residents of the . 
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o«« •« 
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M 

I 


ll 



I' 


'I 


I 



ol Now York, and proeently nave their principal rosltler':'; 
at 41 West 58tb Street, County, City and State ol Now Ycrk. 

4. Upon lnlorr.atlon and belief, prior to July 24, 

1962, end during the years 1962, 1963 and 1964 and at aubee-' 
quent times not nom known to plaintlfla, defendant RC.VAri) . 
CORNING JR. (heroinaltor referred to as "Corning”) eas the ' 
duly elected and authorized Mayor, defendant HUTCHINSON I 
DUBOSQUE (hereinafter referred to as "Dubosque") was the 
duly authorized Deputy ?7ayor and Police Commissioner, 
defendant HUGH jaiNSON (hereinafter referred to as "Johii:;on") 
was the duly authorized and appointed Building Inspector, > 
defendant MARTIN DWYER (hereinafter referred to as "Dwyer") | 
was the duly authorized and appointed Chairman of the | 

Planning Board, defendant EDWARD J, MSBHAN (hereinafter i 

— II I 

referred to as "Meehan") was a Sergeant of Police, the i 

defendants DUBOSQUE, ORIN LEACH (hereinafter referred to as | 
"Leach"), JOHN UACICAY (hereinafter referred to as "MacKay") j 
and DOUGLAS DESPARD (hereinafter referred to as "Despard") | 
were the duly elected and authorized Trustees, all of and 
for the Incorporated Village of Laurel Hollow, County of 
Nassau, State of New York. 

5. Upon information and belief, during all times 

I 

herein mentioned defendants and each of them were acting | 

♦ 

under color of the statutes, ordinances, regulations, cus- j 
toms and usages of the State of New York, County of Nassau, | 
and of the Incorporated Village of Laurel Hollow. I 

6. The basis of the claims herein arises from j 
acts of the defendants utilizing the power and color of ! 
state authority to deprive plaintiffs of their Coostitutional 
rights to be secure against unlawful searches and seizures, 
to be protected against cruel and unusual punishment and to 


a 




A-10 





I 


NK 


i: 

1 

y 

I 

•! 

t 

r 

» 

t' 

i! 


NK ^ 
- « 


j) 


be guaranteed due process of law and equal protection vri'i'-r 

» 

the Fourteenth Anondb^ent to the United States Constitution. 

7. Prior to July 24, 1962, plaintiffs had enined 
an International reputation as designers and had been the 
recipients of many awards and citations for'their croctivity 
and artistry in the field of industrial and allied designs. 

e 

8. For many years prior to July 24, 1962 the 

pliMntiffs, who were and are husband and wife, had used and 
been occupants and tenants of certain lands and prenises on 
Laurel Hollow Road in the said Village, for the purpose of 
their residence and family home. I 

9. During all the times mentioned herein the 
plaintiff Estelle Imveme was the owner of all of the stock < 
of laveme Originals, Inc., also known as laverne, Xnc. and 
now known as Furniture, Textiles and Wallcoverings, Inc., ' 

I 

the record owner of said premises, and both plaintiffs were i 
at all such times the principal officers and directors of 
said corporation. 

10. On or about the 24th day of July, 1962, the 
defendant Johnson forced entry into the aforesaid premises 
occupied by the plaintiffs and searched the rooms of the 
said premises. 

11. On or about the 18th day of October, 1962, 
the defendants Johnson, Corning and Dubosque forced entry 
into the premises occupied by the plaintiffs, searched the 
rooms of the said premises and took photographs. 

12. On or about the 17th day of December, 1062, 
the defendant Johnson accompanied by a policeman forced 
entry into the premises occupied by the plaintiffs, soarchod 
the rooms of the promises and took photographs of said 
preraisos. 
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13. Upon Inforcation and belief, during t ■' \.'z 

1962 and 1963, ono or more of the defendants forced entry 
Into tho promlEos of the plaintiffs upon dates other th-.-i 
those set forth in paragraphs 10, 11 and 12 of this com¬ 
plaint and upon such other occasions, the exact datc^ ci 
which are presently unSenown to plaintiffs, searched tu:: 

e 

rooms of said promises and took pictures. 

14. Upon information and belief, the actr rl''.- d 
in paragraphs 10, 11 and 12 above were comuitted by t,!:. 
defendant Johnson in his capacity as the Building I:;''; ;c':rr 
of the said Village, vorc committed by the defendant Cerrin;; 
in his capacity an Etayor of the said Village, and were cc.i- ' 
Bitted by defendant Dubosque in bis dual capacity an Deputy 
Mayor and Police Cor-ilssloner of iihe said Village. 

15. Upon information and belief, the acts alleged 
in paragraphs 10, 11, 12 and 13 were committed upon tho 
Instructions of tho defendants Dubosque, Leach, KacK'.y ard 
Despard in their capacity as Trustees of the Incorporated 
Village of laurel Hollow, and the said aforesaid acts were 
committed with the kncwledgo and consent of the said defen¬ 
dants Dubosque, Leach, MncKay and Despard. 

16. Upon Infomation and bolief, none of the 
defendants at any of tho tines aenticned herein, and more 
particularly at the tine and place of the events allu,-od in 
paragraphs 10, II, 12 and 13 above, had in hie possorsicn any 
warrant issued by any Judge, court or Bsgistrate sutborlzinc 
a search of the aforesaid preBises nor had any warrants in 

i 

fact been issued by any Judge, court or aagistrate for tho 
said search. I 

17. On or about the lOtb day of June, 1961 the 
Court of Appeals of the State of New York found that tba 
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» « 
t' 

aforelaccrlbod activities ct dofendanta alleced in parr-prup-j 
H 10, 11 and 12 cooBtltutod unlawful aearchoa at tha plain- 
** tiffs' hox 9 and had deprived the plaintiffs of their con- i 

j Btltutlonal rights under the Fourteenth Amendment to the 
ii United States Constitution to be protected from unreasont'ble 
|l searches and seizures. —- 

i * ^ 

18. Subsequent to tho aforedescrlbed actlvitl .■ 
i! of the defendants allef?ed In paragraphs 10, 11 and 12, s.:id 
l’ Vlllaso Instituted prcco'idlngo against the plaintiffs so"!!?- 

■' Ins to hold thorn guilty of contempt In having dlsoboyod - n 

» 

■ injunction order which rr.s theretofore obtained agnlnet tho 
plaintiffs In 1953.^ On or about the 27th day of December, 

!• 1962 an order was entered which found the plaintiffs herein 

^ guilty of contempt and fined them $250. 

19 , Subsequent thereto the Village Instituted a ^ 

.1 further proceeding to find the plaintiffs guilty of con- 

' tempt and on or about tho 19th day of April, 1963 ,tho plain- 
l| tiffs wore again found guilty of contempt, fined $250 and | 

'' directed further to pay nn additional sum Of $300 for tho 
|1 said Village's legal exponses and disbursements. 

20. Subsequent to the acts of the defendants 
alleged In paragraphs 10, 11 and 12, the Village Inetltutod 
criminal procoedlnge against the plaintiff Erwlne Imverno 
upon the grounds that he had violated the existing building j 
zone ordinance of the Village; that as a result of the saidj 

criminal proceedings Krwlne laverne was adjudged guilty on | 

*1 

or about the 6th day of April, 1963 by the Court of Specialj 

li ; 

,1 Sessions. I 

ij 21. Subsequent to the acts of the defendants 

alleged In paragraphs 10, 11 and 12, the Village, on or 
about tho 6th day of I'arch, 1963, commenced a civil action ■ 

i : 

5 
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ii ; 

,1 

against the plaintiffs to recover a penalty of $100.00 pr.r 
II day for oach day froa June 21, 1050 through March 6, 10 53; 
that said action sought to recover penalties totaling I 

,! '■ . I 

i $787,000.00. , 

22, Upon inforr.ation and belief, the Village 
instituted the contenpt proceedings heretofore described ia 
' paragraphs 18 and 19, the criminal action against the plain¬ 
tiff Erwlne Laverno heretofore described in paragraph 20, < 

acd th^ civil action for penalties heretofore described in 
paragraph 21 upon the Instructions and directions of the 
defendants Corning, Dubosque, Leach, MacKay and Despard, who 


were acting in their capacities as the Mayor and Trustees, i 


and of Dubosque acting in his capacity as Deputy Mayor and , 

Police Commissioner, and upon the urgings and recomnenda- j 

tions of defendant Johnson acting in his capacity as Build- 

i I 

ing Inspector of the said Village, of defendant Dwyer acting 



in his capacity as Chalrnuin of the Planning Board of the j 
said Village, and of defendant Meehan acting in his capacltyj 
as Police Sergeant. 

23. All of the foregoing contempt, criminal and , 

civil penalty proceedings wore the direct result of tho 
forcible entries alleged in paragraphs 10, 11 and 12 and 
each of said proceedlngB could not and would not have been . 
brought if the said forcible entries had not occurred. ] 

24, On or about tho 12th day of July, 1965 tho ^ 
A./pellate Division of tho New York Supreme Court, Second 
Judicial Department, reversed the orders finding the plain- j 
tiffs guilty of contempt in the proceedings hereinabove ' 
described in paragraphs 18 and 19 and denied the motions to 

t 

punish for contempt; the said Appellate Division found that ^ 
the ovidonco utilised in the aforedescribed contempt pro- j 
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! ccedlngs was obtained by the defendant Johnson and 
,J officials by entry Into the promises and a search without a 
' search warrant as bereirbeforo described in paragraphs 10, , 

I 11 and 12, and that such search was Illegal and that the 
Village could not utilize such unlawfully obtained ovlfts.'.ce ^ 

' . • I 

in said contempt procoodlngs. I 

i 25. The use of the unlawfully obtained evidence 

^ in the contempt proceedings as hereinbefore described 

deprived the plaintlffo of their rights secured by the Tour- 
i teenth Amendment to the United States Constitution to bo 
\ protected against unreasonable searches and seizures. 
i| 26. The aforesaid criminal proceeding instituLcd i 

! against the plaintiff Erwins Lavsrne horeinbofore doacrili-d 
in paragraph 20, which had resulted in a Judgment of con- I 
victlon, was reversed by the Court of Appeals of tho State ^ 

I, of Now York on tho 10th day of June, 1964 as hereinbefore ^ 

'! described in paragraph 17. The Court of Appeals found that j 

j the aforesaid criminal conviction must be revorsod since it j 

' I 

i was tho result of an unlawful search of plaintiffs' ho*^o. , 

j 27. The use of tho unlawfully obtained evidence | 

jl in tho criminal proceeding as hereinbefore described j 

deprived the plainUffa of their rights secured by tho Four- 
j I 

\ teenth Amendment to the United States Constitution to bo | 

I protected against unreasonable searches and seizures. 

II 28 On tho 12th day of July, 1965 tho Appellate 

■t) n 

li Division of the Supreme Court, Second Judicial Department, , 

II 

reversed the order of tho Supreme Court, Nassau County, in | 
I the action to recover ponaltios hereinbefore described in | 
I paragraph 21, which order had granted partial summary Judg- ' 
l! mont to tho Village penalizing the plaintiffs heroin for 
jl violations of tho building zone ordinance on three specific. 

I ■ i 
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dates; tho said Appellate Division found that the said a. ar- 
ol partial aununary Judgnont had been based upon tho affi¬ 
davit of defendant Johnson as Village Building Inspector 
regarding Information obtained by him In tho Illegal search 
of plaintiffs' premises as hereinbefore described in para¬ 
graphs 10, 11 and 12 and that the action for a penalty «as 
within the constitutional rule excluding evidence unlawfully 
obtained and that this rule required that the partial sun- 
nary Judgment be reversed since, without the unlawful evi¬ 
dence, there was no adequate proof that tho ordinance had 

been violated. ! 

29. The use of tho unlawfully obtained evidence | 
in the penalty proceeding as hereinbefore described doprivcd| 
tho plaintiffs of their rights secured by tho Fourteenth 1 
Amendment to the United States Constitution to be protected 
against unreasonable searches and seizures. 

30. The aforcdescribed proceedings instituted by 
the Village to punish tho plaintiffs for contempt, to find | 
the plaintiff Brwine Laverne criminally guilty of violation j 
of the ordinance and to seek civil penalties at the rate of 
$100.00 a day for each day of violation were tho direct 
result of the unconstitutional search and seizure of plaln- 

premises heretofore described. l 

31. The illegal search of plaintiffs' premises | 

heretofore described resulting in depriving plaintiffs of j 
their constitutional right to be secure from unreasonable j 
searches and seizures wore instructed by the defendants | 

‘ Corning, Dubosque, Leach, MacKay and DesparU, acting in | 
their capacity as toy or and Trustees, to be done by dofon- . 
dants Johnson, Dubosque and Uoohan, acting in their capa- | 

cities as Building Inspector, Polio# Commissioner and Police^ 
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Sergeant respectively, for the purpose and with the in'oil 

i 

of obtalnlns, under the color of State statute, ordinance, 
regulation, custom and usage, infomation- for the purposes 
of instituting criminal, contempt and penalty pr, ocedings \ 

I 

end that said criminal, contempt and penalty proceedlnjs 
were in fact instituted by the defendants upon the basis of 
the illegal searches. ^ 

32. The aforof.cBcribed acts of the defendants in > 
prosecuting the aforcdcscribod actions to punish the pluin-, 
tiffs for contempt, to fine the plaintiffs at the rate of ' 
$100.00 a day for each day of alleged violation of the 
ordinance and to find plaintiff criminally guilty of a 
violation of the ordinance constitute cruel and unusual 
punishment of plaintiffs in violation of the fourteenth 
Amendment to the United States Constitution, 

33. The aforenaid acts of the defendants consti- ‘ 

I 

tuted a violation of the Constitution and laws of the United 

1 

States of America, In that the plaintiffs, and each of them,* 
wore deprived by the defendants, and each of them, of their i 

I 

right to be secure in their homo against arbitrary and I 

unreasonable searches and tieizures, of their right not to bd 
subject to cruel and unusual punishment and of their right 
not to be deprived of their lives, liberties and property, 
without due process of law, all In violation of the Four¬ 
teenth Amendment to the Constitution of the United States 
and Title 28, lAilted States Code, Section 1343 and Title 42, 
United States Code, Section 1983. 

34. As a direct and proximate result of the afore¬ 

said acts of the defendants and each of them, plaintiff 
Erwino Laverne | 

. . I 

(a) has been and continues to be prevented i 

i 

I 

9 I 
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|. 









r 


and deterred from attendin'.; to his usual occupation and 
fron continuing in the ;'or:.'.r*r progress of his crcatlv- 
activities; 

(b) has been and continues to be greatlv in¬ 
jured in his reputation, ;ood name and credit among his 
business associated, biisii'os.s acquaintances, per.sons in the 
field of industrial design, his personal friends nnd his 
social acquaintances, and ar.’.ong the public genorallj;; 

(c) was and continues to be considerably 
harassed and annoyed; 

(d) wa.s and continues to be put to substan¬ 
tial expense, including legal expenses, counsel fees and 
otherwise, in defending against the aforesaid acts of the 
defendants; 

(e) has suffered and continues to suffer 
serious damage and impairment to his creativity and artis¬ 
tic achievement; 

(f) has suffered and continues to suffer 
great mental and nervous distress and humiliation and has 
sustained emotional disturbances; that the aforesaid 
damages and Injuries to plaintiff and his creativity and 
reputation are permanent and the aforesaid harassment and 
expenses continue to this date. 

35. All of the aforesaid acts of defendants were 
done wilfully and maliciously and with a wanton disregard 
of the rights of the plaintiffs. 

35. By reason ot the foregoing, plaintiff ERWINE 
LAVERNE incurred losses and damages of $125,000.00, re¬ 
sulting from being deterred from attending to his usual 
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occupation and crcativo 'vivitles; of 5120,000.00 fr.... 
In.jury to Ills reputailo:;, ;;ood name anti credit! of 
$112,000.00 from harassror.t and annoyance; of $20,225.00 
for Icjal expenses ai.ci f'ounscl fees; of $160,000.00 for 
inpalrmont to his creativity and artistic achievement; and 
of 5112,775.00 from mental and nervous distress and 
emotional disturbances. 

37. By reason of the foregoing, plaintiff 
EP.WIHE LAVE31:E has been ('.amafred in the sum of $650,000.00 
and claims exemplary dnir..-''ns of $650,000.00. 

AS AND FOR A FIKST CLAIM BY ESTELLE LA VERM::! 


38. Plaintiff ESTELLE LAVERNE repeats and rc- • 

l! 

■ alleges each and everv allcgntion contained In paragrap’. s ^ 

' numbered "I" Ihrougn ’'33", inclusive^T.nd "35“ of this coi..- , 

i plaint as if fully and completely set forth heroin. j 

i ’ 

■ 39. As a direct and proximate result of the I 

j aforesaid acts of the deiendants, and each of them, plalr- j 

! tiff ESTELLE LAVERNE 

I 

I (a) has been prevented and deterred from 

» 

* attending to her usual occupation and from continuing in 

|| 

j the former progress of her creative activities; 

, (b) has b«>on greatly injured in her roputa- i 

I 

! tlon, good name and credit among her business associates, 

I business acquaintances, persons in the field of industrial j 

! 

design, her personal fric.-.ds and her social acquaintances; 

(c) was and continues to be considerably 

harassed and annoyed; | 

I 

(d) was pul to substantial expense, Includlrg | 

J leg.tl expenses, counsel Tees and otherwise, in defonaln: i 

|| against the aforesaid acts of the defendants; : 
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(e) li=.i a 1 

‘(.rio'-s dainaTo anrt Ir'i-i.v 
tic achievement; 


; .'lod and continues to ruffo" 
'.t to her creativity and nrti 


(f) has surferod great mental, norvouK ant’ 
bodily distress and IvjrlUaMon, and has sustained cnotio.i/ 
and ncurolonical disturbances ’/rlth residual physical 
manifestations; that the aforesaid damages and injuries to 
plaintiff and her buslncn and reputation are permanent, 
and tho aforesaid harassnenf. and expenses continue to t: is 


date. 

40, By reason of the foregoing, plaintiff 
ESTELLE LAVERNE incurred losses and damages of $100,000.00 
resulting from being deterred from attending to her usual 
business and creative activities; of^100,000.00 from 
injury to her reputation, good name and credit; of 
$100,000.00 from harr.nsfir’cnt and annoyance; of $18,000.00 
for legal*expenses and counsel fees; of $140,000.00 for 
Impairment to her creativity and artistic achievement; and 
of $ 102 , 000.00 from mental, nervous and bodily distress, 
emotional and neurological disturbances and residual 
physical manifestations. 

41. By reason of the foregoing, plaintiff 
ESTELLE LAVERNE has been damages in the sum of $650,000.00 
and claims exemplary damages in the eum of $650,000.00. 

AS AND FOR A SECOND CLAIM BY ERWINE LAVERNE : 

42. Plaintiff ERWINE LAVERNE repeats and re¬ 
alleges each and every allegation contained in paragraphs 
numbered ”1” through "36” inclusive of this complaint as 
if fully and completely set forth herein. 


I 

I 


A-20 







J ...I. 


43. On or nri:.* to tho 24th day of July, liC-; 
in the State of Nan Yor'.:, the defendants and each of th:;a, 

t 

conspired to deprive tno plaintiffs of their rights pro- ^ 
vlded under the Constitution and lass of the United State's,, 
and particularly those rlt'Uts provided under ‘ Amendnont 
Fourteenth to tho United States Constitution and Title 42, 
U.S.C. 1981-1988, by use of tho color of State statute, 
ordinance, regulation, cuctoai and usage and through use of 
State facilities and orrnr.s and, in connection therewith, 

I 

the said defendants conspired to Irapode, hinder, obstrccc 
and defeat the due course and due process of law and Jus- | 

i 

I 

tlce In tho State of Now York, to deny the plaintiffs the 
equal protections of the law and to deprive plaintiffs of 
tho rights, privileges and immunities secured by the Con- ' 
stltutlon and laws of the United States extended to citi¬ 
zens of the United States. | 

44. In pursuance of said objectives and as part . 

of said conspiracy, the defendants treated and caused j 

plaintiffs to be treated as a separate class of citizens ! 
not entitled to the benefits of search warrants nor to the ! 

I 

rights or privacy secured by the United States Constitution 

nor to the right to bs free of arbitrary and unreasonable ■ 

» 

searches and seizures, subjected and caused plaintiffs to ^ 
be subjected to cruel and Inhuman punishment and to a de- < 
privation of due process of law and a denial of the due I 
course of justice through tho institution of criminal, | 

j 

quasl-CTlmlnal and contempt proceedings as hereinbefore j 
alleged and the use therein of Illegally and unconstltu- | 
tlonally obtained evidence. j 
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45. In furthor'r.co of the object of si'lt: co';.- 
splracv, ore or more of . -.■if' dcl’cnd.ints did do '.rd cni' ■ 
to be done tho acts> sot forth in paragraphs numbered ''10' 
throu'^h "13" Inclusive and "18" through "2(T" Inclusive and 
"21" of this complaint and In violation of Title 42, 

United States Code, Section 1085(2) and (3) did thereby 
Injure plaintiff ERWINS LAVSRNE In hla person and property 
as set forth In paragraphs "34" and "36" of the complaint, 
and deprive him of having and exercising his rights and 
privileges under the Ccn.stitution and laws of the L'nl’to.! 
States, as set forth in oaragraph "33" of this complaint. 

46. By reason of the foregoing, plaintiff 
ERWINE LAVERNE has been damaged In tho sum of $650,000.00 
and claims exemplary damages In the sum of $650,000.00. 


1 


AS AND FOR A .S'lCCKD CLAIM BY ESTELLE LAVERNE ; 

47. Plaintiff ESTELLE LAVERNE repeats and re¬ 
alleges each and every allegation In paragraphs numbered 
"1" through "33" Inclusive and "35", "43" and "44" of this 
co.'nplaint, as if fully and completely set forth heroin. 

48. In furthor.’’nco of the object of said con¬ 
spiracy, one or more of said defendants did do or cause to 
be done the acts set forth in paragraphs numbered "10" 
through "13" Inclusive, and "18" through "20" inclusive 
and "21" of this complaint and In violation of Title 42, 
United States Code, Section 1985(2) and (3) did thereby 
injure plaintiff ESTELLE LAVERNE In her person and property 
as set forth In paragraphs "39" and "40" of this complaint, 
and deprive her of having and exercising her rights and 
privileges under tho Constitution and laws of the United 
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States as sot forth in pr.rasraph "33" of this cor.platnt. 

49. By reason of the foregoing:, plalntiii 
ESTELL3 LAVSRKB has bton cSar.aged In the sum of S650,CT!.00 
and claims exemplary damages In the sum of $650,000.00. 

WHEHEFOBE, Judgment Is demanded against the 
defendants by plaintiff EmvlNE LAVBimE on his First and 
Second Causes of Action In the sum of $650,000.00, as con- 
pensatory damages and In’the sum of $660,000.00.as 
exemplary damages, with Interest thereon; by plaintiff 
ESTELLE LAVERNS on her First and Second Causes of Action 
In the sum of $650,000.00 as compensatory damages and In 
the sum of $650,000.00 as exemplary damages, with Interest 
thereon; together with the costs and disbursements of this 
action, including fair and reasonable allowances for 
counsel fees and other lawful expedWes. 


LUBELL AMD LUBELL 
Attorneys for Plaintiffs 


Br I 

Jonathan W. Luneii, 

A Partner 

Office A P.O. Address 
103 Park Avenue 
New York, New York 10017 
Tel. 312>880-529O 
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ErTr.L'.r LY.r.’--NT:, 


Plaintiffs 


CIVIL V :: . 

rile Ko. ?rrr' ■ 




A t; s .■ 


r. 


■, I.* • ' a”' t; rc 'I •TClI 


t*,. •'ij * ■* *t'*T, Police 


£.:.<• •• 

tv * v* : 


__ j ■.: :.'.C-v.Y and 
. .. .j 3 1 .', vrv.Hi-tv^; ; • :- rx*. 

.—■ ■ .0^7 8.It- w . 


J . , J.*.4 ... - 

, r'C.l*c>.» .J.- .- :i I.tc; jointly a.»o Bcvcrally, 
.. *• _. . -..'a.l/ a . aa r« o.rictrc aj 

rjr I{ioor;>oratod Villajo of Laurel 




Tne defendants, appearing heroin 'a/ their attcrix. 
W.WJ. -i. r>j Ccu.ity Attorney c; Kaa'.JO Ccenty, as and 

-.i=”or to the complaint of the plaintiffs, reBp-ctlerl/ 
ai’i ;•.* ai follow-it 


M? MJ I'XIiVj X.t^ FIIUiT 
hY r^T'TT 


1 


I 

I 


nation 

conlair 


naticn 


PI'>."Ti Deny t.iat they have any Jtr.jwltdjo or info., 
sa'ficter.c to fem a Lv Ucf as to each and every allc.ja. 
; in ln.-jj-i-h 3 "I". "2*. "7“ and "9“ of the conplaint. 

EtCC:.T)i Dm/ th»t thr.y hive any k.nowlcdgo or inf. 
nurficient to foro a hclief as to each and every allcja. 


I 
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in par c .Vr; of the corplalnt. except eCuit tt *. 

o c liV.nre a-c ext^ . f.o of the United Stetce and rc^i. .-.*.0 . 

the btate of Mew Yorlc. 

THX?J)t The allegation* contained in Paragraph j 
of the coniplaint, having reference to other paragraphs of tnc 
, coMplai.it. wnicn defendants will deny, defendants do hereby C' .* 
each and ci<ery allegation contained in Paragraph "S* of the 

CO.'It. 

I FOUTirHi Deny each and every allegation containo'- 

I Paragrat^a -6-. -8". -10". -ll-. -12-. -13". "W. "IS", "U-. 
"17". "lO", "W*, •20', •22". “23". •24", •25", •2<»", •27", 
-2t-. -2:#-. -30-. -31-. -32-. -33-. -34'^. -35-. -36-. and *37- 

" of the co’aplaint. 

AiCSXEAZhl Till FIRST ALLC3ED CLAIM 
BY E S T^LLg UW S RSe. DDril.«'0A^»78 ALIX g* 


FXFTHi Repeat and reallege each and every dcnla*. c.. 

I the paragraphs referred to in Paragraph -32- of the complaint. 

I with the same force and effect as if herein set forth at length. 

i ! 

SIXTHt Deny each and every allegation contained in 

Parajrar^a "<0- and -41" of the ccnplaint. | 

, . ! 

AMS'xTRlMd TliU SECOND ALLSOED CLAIM i 

' BY ERVj.r-! L V/^RKT. D rri\~0VTS AL^^A^t . 

j 

BE’/rhlii: Repeat ani reallego each and every deni.il 

of the paragraphs referred to In Paragraph •42- of the complal ... , 


V 







with tho Ba.nc force and affect aa if herein aet forth at len.ju.i. 

KIGriT’^: ncry encS and every alleqetion ccntaine<J in 

Paragraphs “43"» “44“, “45" and “46* of the conplaint* 

AUSl.j '^I’.r f -COND ALLTOED CLAIM 

BY CvTl-.LT.'T T^V/Er. -ir. DEFi:?3AllT8 ALLEOEi 

f-nd reallege each and every denial 
of *■>.•8 iMv-.jraplui referred to in Paragraph “47“ of the complai-'t, 
with tho «..»r.ie force and effect as if herein set forth at length. 

TE:.THt Deny each and every allegation contained in 
Paragraphs "4C“ and “45“ of t''e corriplaint. 

A': ai:tj ron a moT. separati; ath) 

DIST i:;C f CEF ne eg. PCFEt^PAMTS AL LECEt 

BLEVEtmit That at all of the times mentioned in 
plaintiffs' complaint, the defendants were officers and/or 
agents of the Incorporated Village of Laurel Hollow. 

TWELPTtli That at all of tlia times hereinafter 
mentioned, the Incorporated Village of Laurel Hollow was and 
still is a municipal corporation duly organized and existing 
under and by virtue of the Village X.aw of the State of Now YorH. 

THZP.Ti:::;n'4:i That at all of the times mentioned in 
the complaint, the alleged wrongful acts %#nre alleged to have 
boon committed by the defendants in their individual -and rapre 


sentativc capacities 








I 


it. my act co*Ti“ittc*d l>y the o<-'-.i-- 
a-.., -.1 c- .ir r- I -ii-tncuV .vr ca,:.»cl.ties vith rc'jard to tr.'; , r j 

•rr-ution and conviction o£ t.'.c plaintiff for violation of ty-- 
i: ■- -• u l.v f.cc of t^? Ircorporated Villag* of Laurel 
w.*-. - C. i.i the cxcrciac of their reepective c’utie:. 

a:, an.-, c'.--.ta of raid Villaje and with the consent and 

- • 'w r !!j ><• Villii'jc . 

Fivn’r - .'UM: That norouant to provisions of Section 


->'■ i-# 


1 o" t>- vill.ge Law and Section SO-e of the 


Z: r : rj.‘. 


r;..:..-: i o.v;, a of Claim was required to be served 

u-.j.-- *.r • ••:■ Tuav-r, a..a/',r upon the Incorporated Village of 

eiu..cr ,'^.r:...nally or ay registered mail within 
nir...t/ (•;) wry* aft.r the allcjed claim allegedly arises. 

SIXTrrNTUi That plaintiffs have faiied to servo t... 
Laic’ ::ctire of claim within the time mentioned and in the irann- r ^ 
crr-.cribod by said statutes afore.mentioned, and their complaint ^ 
fails to allege the acrvicc of such Motico of Claim. 

St:vi:>rrrLrtTHi That by reason of the foregoing, the 
actions of the plaintiffs were tnproparly Instituted. 

AS Ajn rcri a :i'To:.T», clparat?: aot 
_risrincT i ccFi.:jPV'T_s_- ^^V-2£i-- 

i:i0.rr::T NTlIi Defendants repeat end reallege each and 
r^'t/ a’.ic: jatioa contained in Paragraphs -ELrvrOTH-, . "TV/ELFTa-. 
-T.i i‘. -rox.yjLMM*. "Fir-iL:::ifd“ ar.d "SiXxrn.TH- of thi- 


i 


A-28 





ar.iwor, with the s forco and effect aa if heroin set forth 
aj len ;ch. 


NINlTii:;)::'!!: Tnac pursuant to the provisions of 

Section 341, subdivision 2 cf the Village Law, the action henun 
was required to be conimenred pursuant to the provlsione of 
Socwion 50'i of tr.c Cor ; u.,icipoI Law, within one (1) year 
and ninety (90) days after tno happening of the event upon which 
the rlaiir is bared. 

T<fE;<m£riii That this action was not coreraenced 
against said defendants within one (1) year and ninety (90) days 
after the happening of the event upon which the claim is based 
in accordance with the provisions of Section 341 (2) of the 
Village Law and Section 50-i of the General Municipal Law, and 
this action is barred against each of the defendants by the 
Statute of Limitations. 

TWENTY FIRSTi That this action is further barred 
against each of the defendants by Section 214, subdivision (2) 
of the Civil Practice Law and Rules, in that said action was nc^t 
instituted within three years from the date of the accrual of 
plaintiffs* alleged causes of action. 

AS AND FOR A THIRD. SEPARATE AND 
DISTINCT Dsysyg E. DyPF?TPANT3 A LLEGE I 


TWENTY SECONDi That at all of the times -hereinafter 
mentioned, the defendants occupied the official positions in the 








■’ill r jf u.'y.r' l as rrantioned and described in Para- 

j * tl'.ci 

V/’ii'.mi'.'.Di T^.'lt at all of tha times hereinafter 
niurnticrcd, pursoc’-nt to th® provisions of Section 80 of the 
V.L'.^.^c. i- wis th® d'Jty of the defendant, HOVrAJU) COIIHIKJ, 

jr.., .VI : ■v/cr, to 800 that the ordinances %»ere enforced, to 

r-ll '.rrennes crcitcd thereby to be prosecuted, to exercio.* 
«UiOk'*i8icn over the conduct of the {»olice and other suborv.ii.a^ . 
oi.ictra oI the viilays .ind to rccom.Twnd to the board of 
trustees such weusurcs a;i he may think necesaary. 

T.X-'irY ro’JItTM: That at all of the times hereinaf •.<-r 

r-ont^on’-'J, parcuant to the provisions of Section 90 a cf tho 
Villaje I«dw, a burlding i:ono Ordinance was duly adoptud Ir/ tho 
a^arU of rra.tcaj oZ the Incorporated Villajc of Laurel Iloilo^ 
on Ajyjjt IG, IJGO, whica was further amended by said 3oard of 
Trustees on Auyuot 1. 1961. 

TWEIITY PirPdt That at all of the times hereinafter 
mentioned, parnuant to tho provisions of Section 10.1 of the 
said Building Zone Ordinance, it was the duty of tho defendant. 
irJa!! Jj:t.<jOn, as Building Inspector, and he was grven authority 
by said Section 10.1 to enforce the provisions of said Building 
Zone ordinance and in the discharge of his duties he had 
authority to enter any building or premises at any reasonable 
hour. 
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r-.it ot «ll o! tli« tlr .53 hcteln«fe»r 
th. .c» of tl., ««fena.nt. .lOWATO COKNI.K, TO.. In 
nirocvin^ tho ...force, v.nt of .... BuiUloj Bon. OrOin.no.. in 
....sinj 0!.. off..,, .ni viol.flon thrr.o£ bV pLlntiH to U. 
p.:o.iC-.-:.0 ..nd in ...oroif.up.r,..io. over th. defendant. 

..Vd.. dcdd-C.l. in th... ,.n.-.re..-::,t ot th. .aid ordinance and th. 
r.-.v..tio.t.on of t... vrolation co=nict.d h-/ th. plaintiff, wore 
th. ..<id .l.;f.nf,nt. ICTfABB COBSIlia. X>.. m th. 
,..::rcir., an-. d.>..h,t'h. of hi. o„„,.i-judicial function, and in 
t, . di.ch,r,. of hi. dutic. and .r. .h.olut.ly prlvil.d.d. 


T.)r.irr»-SFVEnrH. That .ach and M.ry act of .ach 
def...d.-.r.t. in any vay conn.cttd with th. Invctlpatlon of th. 


violation. coo»itt.d by th. plaintiff, or by .ith.r of then. 

it related to the Village Building Code Ordinance, were 
tniaai judici.1. were don. in ped f ith in th. proyr »..rci.. 
.„d diiohar,. of th.ir ouati judici.l fneti... and in th. di.- 
charge o. their respective official duties. 


AS .V.-0 FOR A w-’O'J?.::!. sri'.wiTE i:.TD 

rr»*'?nsE. DEFE'xawrrs 


r..T.I.7-' 2I3Hr :: That at all of the tine, herein 

mentioned and at all of the time, mentioned in th. complaint, 
the property on Laurel Hollow Road in the Village of Lwrel 
Hollow, was owned by LAVE.RNt ORIGINALS. INC,. 
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: ;j . . ■ f'-< 


, ,.. t.ricr to the 24th day of July. 1 '• 

.. ..1. ; •'ivislon ol the Supremo Court I.. - 

• - - 7 2 fC--.-.vl o; ti! N<!« iTorVi State Court of Appeu 

Cit s o K./or tne corporate o-vnor and 

. . . 1 ' 01 , wore enjoi’-ed frc" 

- . • .. •i.iL i.0 i maii ifactnrir j p-.r.Njccs, 

v . - ■ :’'■■■ - • * -.. ' • 

ai act tort.: th: vT o.Ucn cr tue App.'llute Divtoion. 




1 .i. 


r- ■.!: n-jithcr plnintirf v;ai p-ooont o: 
-r"d t'> ■ alleged in .-\ru3raV-' ' 

*i2‘ u'..^ ’--1’ 

r.Iir.rf SfiCOSO: That the plainti.fu wore not c i.r-.- 

.v; r::::t3 hy any act o.; teto of any o ^ the deCendanro. n.t 
v-*.. ^.ny e.vil ri'^hta of cither plaintiff ureached or violate-- 
by the all. ..cl iota of the d.-Cendaiita, as alleged in the 
complaint. 

.v:n rhh a r'.dr.i, r''.?AT\T'£ n.)_ 

m im, •' T ;>:7' C7 J.7 

THI'.ri’ r.'.-'-H: t”*"’ -n^etcra in c-ntroweroy be 

tween tn- r*rtie:; and all of the naterial illejotlons of the 
1 ,.nt h.v/r previously ^ten aubnittoJ to the Supdemo Court 
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o‘. t'.io State of :;jw Vor:. 


T plainti^^a above named 

ccxner.ced action against the officials of the Incorporated 
Village of L-itirel 'tollow on the same material facts, ae horein 
allrgc;!, i:: t:’.c? :: CJ^rro of the State of Kew York. County 

of .>;asaau; that thereafter t!.f defendants duly recovered judg 
mant againnt the plaintiffa In said actions, upon the merits. 

, -I .. -nr.d-i'.ts domand judgment dic.tiiyEin<j 
the complaint of tne plaintifis. together with the coats and 
disburoements of this action. 


MORRIS 11. GClt.riDEA 

County Attorney of l.aaaau County 

Attorney fer’ Defonounts 

y. _ 

Lovis ^o:r;:^TZ 

Senior Deputy County ^torney 
Office & P*0. Address 
Nassau County Executive Buildi.i.; 
Mineols, Mfw York, 11501 

Tel. 516 PI i - 3000 
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OPINIONS OF JUDGE TENNEY 
DATED JULY 6 , 1970 AND AUGUST 20, 1970 
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LA VERNE V. CORNINQ 
Cite ** Sie K Slipp. 629 (lOTO) 


(Mtch. are likewise illegal and cannot 
land. Accordingly, it is the 
Order, judgment and decree of this 
facrl that the conviction of Frank Piaz- 
oii on April 25, 19C8, and the convic- 
tiK of Terrance Marinshaw on April 26, 
both in the Circuit Court of Pike 
Alabama, which convictions 
fenr. the basis for the present incarcera- 
ues of each, be and each of said convic- 
tsBS is hereby set aside. It is further 
Ordered that Frank Piazzola and 
Ternncfc Marinshaw be released imme- 
antely by the State authorities now 
taicing them in custody pursuant to 
Mid convictions. 


Owners moved for summary judgment 
on issue of officers' liability for com- 
pensat ry damages. By cross notice of 
motion, officers also moved for lam- 
mary judgment. The District Court, 
Tenney, J., held that uninvited entrances 
by officers of village into art studio 
located in village and warrantless 
.searches and seizures conducted there¬ 
in deprived owners of studio of their 
right to be free from unconstitutional 
searches and seizures, and was re- 
drc.ssable under the Federal Civil 
Rights Act. 

Plaintiffs’ motion granted, and de¬ 
fendants' motion denied. 



Ln*inr LAVKRNK and EsU'lle Laveme, 
rialnllffs, 

V. 

hnaurd J. CORNING, Jr., Mayor, Hutch- 
lokon Dubusqur, Deputy May.ir, rnlice 
CufnmiMliiner, and a Trustee, Orin 
John Mackay and Douglas Des- 
pard, Trustees, Martin Dwyer, Chair¬ 
man of the Planning Board, Hugh John¬ 
son, Building Inspector, and liklward J. 
W«>ehan, Police Sergeant, Jointly and 
severally and Individually and as re- 
•iwctlve officers w itated of the In¬ 
corporated Village 1 7 Laurel Hollow, 
hefendan's. 

No. 67 Civ. 283(1. 

L'nltcd States District Court, 

S. D. New York. 

July 6. 1970. 

Supplemental Memorandum 
Aug 20. 1070. 


r ' lion commenced under Federal 
• ' • llii'iil.s Act by owners of art 
» aj'Hinst olfiter;> of village to re- 
coniiien^jiloi-y and punitive dam- 
“ for doprivution of owners’ con- 
•'■lulionallv protected right to be free 
•* ': I i.'tireaKenable searches and seizures. 


1. Civil Rights <S=>1 
Coiistitiitlnnal Law 0=319 

Guarantees against unreasonable 
searches and seizures and against sub¬ 
mission into evidence of unlawfully 
seized evidence arc rights protected by 
both the Fourteenth Amendment and 
the Federal Civil Rights Act. 42 U.S. 
C.A. § 1981 et seq.; U.S.C.A.Const. 
Amend. 14. 

2. Civil Bights e=13 

As long as a defendant who 
abridges a plaintiff's constitutional 
rights acts pursuant to a statute or local 
law which empowers him to commit the 
wrongful act, an action under the 
Federal Civil Rights statute is estab¬ 
lished. 42 U.S.C.A. § 1981 et seq. 

8. Searches and Seizures C=7(28) 

Even if one of agents of owners of 
art studio allowed three of officers of 
village to enter premises after being 
informed as to who they were, this was 
merely submission to power of public 
authority and not a consent. 42 U.S. 
C.A. § 1981 ct seq. 

4. Civil Rights 0=1 

Searches and Seizures 0=7(10) 
Uninvited entrances by officers of 
village into art studio located in village 
and warrantless searches and seizures 
conducted therein deijrived owners of 
studio of their right to be free from 
unconstitutional searches and seizures. 
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an»i wjiM i-c'ilrcs^abli! unrler the F'erleral 
Civil UiRhts Act. 12 C.S.C.A. S 1931 
et sfq. 

5. Llmitalion of Actions C=>34(1) 

Action commenced under Federal 
Civil KiKhts Act by owners of art studio 
aKainst officers of village to recover 
compensatory damages for deprivation 
of owners’ constitutionally protected 
right to ho free from unreasonable 
searches and seizures was govemed by 
New York statute of limitations ap¬ 
plicable to actions seeking recovery upon 
a liability created by statute, rather than 
by statute of limitations applicable to 
actions to recover damages for an injury 
to property. CPLR N.Y. 214, subd. 2, 
214, .subd. 4, 218fb). 

6. civil Kights 013 

Good faith was not a valid defen.se 
to action commenced under Federal 
Civil Rights Act by owners of art 
studio against officers of village to re¬ 
cover compensatory damages for 
deprivation of owners’ constitutionally 
protected right to be free from unrea- 
•sonable searches and seizures. 42 U.S. 
C.A § 1981 et seq. 

7. .Munleipul Corporations 0=3711(1) 

Under New York law, when there 
exist.i no statutory duty requiring a 
munici|iality to indemnify an officer for 
his allegedly wrongful conduct, there 
is 1.0 necessity for service of a notice 
of claim upon that municipality as long 
as it is not made a party to the action. 
Villagr- Law N.Y. § 341, subd. 1. 

8. States 0=1.11, 4.13 

Prohibition of a federal statute 
may not be set at naught, or its benefits 
den.ed, by state atatute.s or state com¬ 
mon-law rules. 

9. civil Rights 0=13 

Failure of owners of art studio to 
coni(.Iy with New York statute relating 
to notice of claim against municipality 
Was no <lefeiise to action commenced 
under Fi'deral (,'ivil Rights Act by 
owiH is of art .studio against officers of 
village to recover comiK-nsatory damages 
for de|irivati<>n of owners’ constitu¬ 


tionally |)rotetted right to be fnv fr-ni 
unreasonable searches and se:^l:-•>i 
42 U.S.G.A. S 1981 et .seep; Vilhig.. i.., 
N.Y. § 341, subd. 1; General Miinicival 
Law N.Y. §§ 60 e, 60-e, subd. 1. 

10. Judgment 0=828(3.37) 

State court judgment in prior 
action by one of owners of art studio 
against two of officers of village to n*. 
cover for alleged conspiracy to pinsecutt 
owner and enforce him to leave viil.iif* 
was not res judicata as to action com. 
menced under Federal Civil Rights .\ct 
by owners of art studio against officers 
of village to recover compensatory dam- 
ages for deprivation of owmers’ constitu¬ 
tionally protected right to be free fren 
unreasonable searches and seizures. I2 
U.S.G.A. § 1981 et seq. 

Supplemental Memorandum 

11. Courts C=>405(12.1) 

Request by officers of village for 
permission to appeal from district 
court’s interlocutory decision grantire 
owners of art studio summary juilg- 
ment on i.ssue of officers’ liability for 
compensatory damages for deprivation 
of owners’ constitutionally protecteo 
right to be free from unreasonable 
.searches and seizures would be denied, 
because of lack of substantial ground 
for a difference of opinion and becauje 
there was little rca.son to believe that 
permitting an appeal from district 
court’s decisions would materially ad¬ 
vance ultimate termination of litigalioa. 
28 U.S.G.A. § 1292(b); U.S.C .VConsL 
Amend. 14; 42 U.S.G.A. § 1931 et seq. 


Lubell, Lubell, Fine & Schnap, 

York City, for plaintiffs; Jonathan W. 
Lubell and Stephen L. Fine, New York 
City, of counsel. 

Morris H. Schneider, County Atty. of 
Nassau County, N. Y., for defendanis: 
Geriold N. Cohen, Deputy County .-Vlty- 
of counsel. 

TENNKY, District Judge. 

This action commenced by plaintiif^ 
Erwinc and Estelle Lavernc under the 
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Federal Civil KiRhts .t, 42 U.S.C. § 
io«l et Boq., allcffcs two separate 
(flunts on behalf of the plaintiff hiis- 
hand and wife, respct tively, that on 
three specified dates in 1962 the defend¬ 
ants. while acting in their official 
capacity as officers of the Incorporated 
Village of Laurel Hollow (hereinafter 
rtferred to as the “Village”), unlawfully 
entered upon plaintiffs’ premises and 
conducted unlawful searches and seizures 
thereon in violation of plaintiffs’ con- 
(rtifufional rights protected under the 
Keurth and Fourteenth Amendments to 
t’.r Constitution. In two additional 
counts (not the subject of the within 
notion) plaintiffs further allege that 
the same defendants conspired to deprive 
piMr.tiffs of thc.se constitutional rights. 
Predicated upon the above allegations, 
ronjiensatory and punitive damages are 


in a quasi-criminal and civil proceeding 
against both plaintiffs for their alleged 
violation of a prior injunction enjoining 
them from further violating one of the 
Village’s building zone ordinances. 
Based upon a specific finding by the New 
York Court of Appeals that the searches 
and seizures were unlawful, the plain¬ 
tiffs ultimately succeeded in each of the 
three above-mentioned proceedings. 
People v. Laverne, 14 N.Y.2d 304, 261 
N.Y.S.2d 452, 200 N.E.2d 441 (1964); 
Incorporated Village of Laurel Hollow 
V. Laverne Originals, Inc., 24 App.Div. 
2d 616, 262 N.Y.S.2d 626 (1966). 

Plaintiffs admit that no Notice of 
Claim has been served upon the Village 
or the defendants, and that the action 
was not commenced within three years 
after the occurrence of the events upon 
which the claim is based. 


*''urht. 

Pursuant to Fed.R.Civ.P. 56, plain- 
i;:is now move for summary judgment, 
r.ierlocutory in character, solely on the 
issue of defendants’ liability to them for 
compensatory damages on the first two 
counts of their complaint. 

P.y cro.ss-nolice of motion, dated April 
E 1970, defendants also move for sum- 
in«r>’ judgment. 

There is apparently no dispute as to 
thf following facts; 

Each defendant is an officer of the 
Viilsge. and at all times relevant herein 
plaintiffs resided and maintained an art 
studio on premises located in the Village. 
Or. July 24. October 18 and December 
17, 19C2, one or more of the defendants, 
acting as an officer of the Village and 
pursuant to public authority, entered 
plsintiffs’ premises without the consent 
either plaintiff and conducted a war- 
zsniless search of the premises. On two 
'! ihe.'e occasions, photographs of the 
i.’.P ri. r of the premises were also taken. 
<' l)( tuber 18 and December 17, each 

“■•'iiiani acted with the knowledge of 
dll cthc-rs and pursuant to his local au- 
tf,'"i(v. The fruits of these uninvited 
ami warrantless searches were 
***’ li in a .sub.seqiient criminal prosecu- 
Uoi, against the plaintiff husband, and 


In view of the sixteen years of hostile 
litigation between the plaintiffs herein 
and the Village, a brief chronologiiral 
summary of some of these lawsuits 
should be useful in illuminating the 
present posture of the instant suit. 

In 1954, the Appellate Division of the 
Supreme Court of the State of New 
York modified and affirmed a judgment 
below enjoining plaintiffs from using 
their premises in violation of Section 
6.0 of the Village’s Building Zone 
Ordinance. Incorporated Village of 
Laurel Hollow v. Laverne Originals. 
Inc.. 283 App.Div. 795, 128 N.Y.S.2d 
326, aff’d, 307 N.Y. 784, 121 N.E.2d 618 
(1954). 

In 1963, Mr. Laverne was criminally 
pro.secuted and convicted, and Mr. and 
Mrs. Laverne were adjudged in contempt 
of court and fined for violating the 1964 
injunction. Sec Incorporated Village of 
Laurel Hollow v. Laverne, Inc., supra. 

In 1964, the New York Court of Ap¬ 
peals rever.scd the criminal convictions, 
specifically finding the warrantless 
searches and seizures unlawful and in 
violation of plaintiffs' constitutional 
rights protected by the Fourth and 
Fourteenth Amendments. People v. 
Laverne. supra. 
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The tolluwiiiir yc.ir the judgments fin¬ 
ing (ilaiiitiffs and holdinfr them in con¬ 
tempt of court were reversed based upon 
the Court of Appeal’s findinfc noted 
above. Incorporated Village of Laurel 
Hollow V, Laverne, Inc., supra. 

[1] It is fundamental that the 
guarantees against unreasonable search¬ 
es and seizures and against the submis¬ 
sion into evidence of unlawfully seized 
evidence are rights protected by both the 
Fourteenth Amendment and the Federal 
Civil Rights Act. Camara v. Municipal 
Court, 387 U.S. 62?, 87 S.Ct. 1727, 18 
L.Ed.2d 930 (1967); Mapp v. Ohio, 367 

U. S. 643, 81 S.Ct. 1684, 6 L.Ed.2d 1081 
(1961); Monroe v. Pape. 366 U.S. 167, 
81 s et. 473 , 5 L.Ed. 2 d 492 (1961); 
People v. Laverne, supra. 

[2] Further, it is well established 
that as long as a defendant who abridges 
a plaintiff’s conjtitutional right acts 
pursuant to a state or local law which 
empowers him to commit the wrongful 
act, an action under the Federal Civil 
Rights Statute is established. Monroe 

V. Pape, supra; see United States v. 
Williams, 341 U.S. 70. 71 S.Ct. 581, 95 
L Ed. 758 (1951): United States v. 
Classic. 313 U.S. 299, 61 S.Ct. 1031, 85 
L.Ed. 1368 (1941). 

Section 1983 of Title 42 of the United 
States Code, in pertinent part, provides 
that “Every person who, under color of 
* * * [state law] * * * subjects, 
or causes to be subjected, any citizen of 
the United States * • * to the 

deprivation of any rights, privileges, or 
immunities secured by the Constitution 
and laws, shall be liable to the party 
injured.’’ As indicated previously, it is 
not disputed that the entries into plain¬ 
tiffs’ premises were pursuant to local 
authority. 

Defendants urge that the uninvited 
entrances into plaintiffs’ premises and 
the warrantless searches and seizures 
conducted thereon did no <iolence to 
plaintiffs’ constitutional rights and 
therefore are not actionable. In support 
of this contention, they argue that their 
conduct was constitutionally permissible 
at the time these acts were committed. 


[3] The Court in People v. Laven» 
supra, however, came to an opposite co-.! 
elusion after specifically finding th.u 
the entries were unconsented to and L.- 
force of public authority. Even .il 
Burning, as defendants suggest, that oar 
of plaintiffs’ agents allowed three rf 
the defendants to enter after being in¬ 
formed as to who they were, this 
merely a submission to the pow»r of 
public authority and not a consent. 
Johnson v. United States, 333 U.S. 1> 
13, 68 S.Ct. 367, 92 L.Ed. 436 fl948): 
People v. Laverne, supra, 251 N.Y.SJd 
at 464, 200 N.E.2d 441. 

Predicated on these findings, th« 
State court went on to note that “entry 
into private premises by a public officer 
without a search warrant against the 
resistance of the occupant and in 
pursuance of the authority of law for the 
purpose of eliminating a hazard im¬ 
mediately dangerous to health and public 
safety is constitutionally valid if the 
purpose be summary or other admini> 
trative correction or as a foundation for 
civil judicial proceedings.’’ People v 
Laverne, supra, 261 N.Y.S.2d at 434. 
200 N.E.2d at 442. In support of this 
proposition the court cited Frank v. 
Maryland, 359 U.S. 360, 79 S.Ct. 804. J 
L.Ed.2d 877 (1959), but went on to ncu 
that the case before it was distinguiiha- 
ble from Frank, supra, since the instani 
warrantless searches were conduc'-M 
specifically to provide a basis f^r 
criminal prosecution, and not in order 
to lead to summary administrative actioa 
or civil proceedings for the purpose of 
protecting public health. People r 
Laverne, supra, 251 N.y.S.2d at 455, 200 
N.E.2d 441. 

The court, of course, reversed 
convictions, holding that "searches by 
* • * public officers of defendani* 

home without warrants for the put>s» 
of criminal prosecutions * * , 

[violated] his constitutional rights. 
People V. laiverne, supra, 261 N.V S.3i 
at 455, 200 N.E.2d at 443. 

The following year the AppelL*^ 
Division, relying on the above-<i**‘^“* 
holding of the Court of ApP**^ 
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icverocil the two contempt orders issued 
airainst the plaintiffs and held that just 
as the VillaKC could not use the unlaw¬ 
fully obtained evidence as the basis for 
criminal prosecution, it could not make 
use of it in contempt proceedings, which 
were rjuasi-crlminal in nature and could 
have resulted in imprisonment of the 
plaintiffs. Incorporated Village of Lau¬ 
rel Hollow V. Laverne, supra. The Ap¬ 
pellate Division also noted that Frank v. 
Maryland, supra, was distinguishable 
and nut controlling. 

[4] In the face of the above-cited 
authority, defendants insist that they 
did not deprive plaintiffs of their con¬ 
stitutionally protected right to be free 
from unlawful searches and seizures. I 
find defendants’ position untenable. 
Without considering whether the precise 
standards for cither res judicata, stare 
decisis or collatera' estoppel are applica¬ 
ble herein, I merely hold that as a 
matter of law, based upon the undisputed 
facts as I have found them to be, de¬ 
fendants’ conduct was not constitutional¬ 
ly permitted at the time the entries were 
made. Frank v. Maryland, supra, and 
Ohio ex rel. Eaton v. Price, 364 U.S. 263, 
80 S.Ct. 1463, 4 L.Ed.2d 1708 (1960), 
are not authority to the contrary for 
the reasons set forth by the Court of 
Appeals in People v. Laverne, .supra. 
Defendants’ conduct amounted to an 
unconstitutional search and seizure 
under the judicial authority then exist¬ 
ing, and not because of a retroactive ap¬ 
plication by this Court of the standards 
set down by the Supreme Court in 
Camara v. Municipal Court, supra. 

Defendants’ suggestion that we are 
not bound by the New York Court s 
determination in People v. Laverne, 
supra, since a criminal acquittal is not 
res judicata in a related civil matter, 
misses the mark. Plaintiffs are not 
trying to introduce into evidence a trial 
court’s acquittal which, of course, would 
be inadmi.Hsible since it could merely 
indicate, at best, that the Government 
had i)roven its ca.se only by a preponder¬ 
ance of the evidence and not beyond a 
reasonable doubt. In fact, it is not the 

Slk F Su|>»—sew 


plaintiffs’ guilt or innocence whkh the 
Court deems relevant; rather, it is tho 
sound legal conclusion renched by New 
York’s highest tribunal In determining 
whether defendants’ conduct was lawful 
and with which this Court agree.? 

Having determined that defendants' 
unlawful conduct deprived plaintiffs of 
their right to be free from unconstitu¬ 
tional searches and seizures, and hence 
is redressable under the Civil Rights 
Act. it remains to be determined if any 
of the defenses posed by the defendants 
either prevent plaintiffs from recover¬ 
ing or raise genuine issues of fact which 
would require this Court to deny plain¬ 
tiffs’ motion for summary judgment. 
It also remains to be determined if any 
of the defenses raised on this motion 
are s^ifficlent in law to grant defend¬ 
ants’ motion for summary judg: .ent. 

Defendants urge that this action is 
essentially one in trespass and there¬ 
fore is time-barred by Section 214(4) 
of the New York Civil Practice Laws 
and Rules (hereinafter referred to as 
"C.P.L.R.”) which requires that “an ac¬ 
tion to recover damages for an injury 
to property’’ be commenced within three 
years from the time the alleged cause 
of action accrues. 

Plaintiffs, on the other hand, contend 
that this action is one seeking "to re¬ 
cover upon a liability created by statute’’, 
as set forth in Section 214(2) of the 
C P.L.R., and is thus governed by a six- 
year period of limitations because the 
predecessor to this subdivision of Sec¬ 
tion 214, Section 48(2) of the Civil 
Practice Act, provided for such a six- 
year period. It is argued that the Civil 
Practice Act’s six-year period applies 
despite the C.P.L.R.’s corresponding 
three-year period for an action “to re¬ 
cover upon a liability created by statute ’ 
because the alleged cause of action ac¬ 
crued before the C.P.L R. became ef¬ 
fective and because C.P.L.R. 5 218(b) 
specifically provides that: 

"Where a cause of action accrued be¬ 
fore, and is not barred when this 

article becomes effective, the time 

within which an action must be com- 
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nienccil shall be the time whirh would 
have been applicable apart from the 
provisioi's of this article, or the time 
which would have been applicable if 
the provisions of this article had been 
in effect when the cause of action ac¬ 
crued, whichever is lonper.’’ 
Plaintiffs cite Swan v. Board of 
Higher Education, 3iy F.2d 56, 60 (2d 
Cir. 1963), wherein Justice (then 
Judge) Marshall held the six-year period 
of limitations applicable in an action 
brought under the Federal Civil Rights 
Act because it was a suit “ ‘to recover 
upon a liability created by statute.’" 
Before reaching this conclusion, the 
court in Swan acknowledged that be¬ 
cause the Civil Rights Act and the 
Federal Statutes contain no period of 
limit’ tions for actions brought under the 
Act, the applicable period of limitations 
is the one the states would enforce had 
an action seeking similar relief been 
commenced in a court of that state. 
That is, “[sjince the Civil Rights Act 
itself contains no limitation period, the 
court will look to the most analogous 
statute of limitations of the state where 
the cause of action arose.” Mulligan v. 
Schlachter, 389 F.2d 231, 233 (6th Cir. 
1968). 

Admittedly, in Mulligan, supra, the 
court applied the period of limitations 
corresponding to that applicable to suits 
for false imprisonment and malicious 
prosecution brought within the state, 
and in Hcnig v. Odoriosn, 385 F.2d 491 
(3rd Cir. 1967), cert, denied. 390 U.S. 
1016, 88 S.Ct. 1269, 20 L Ed.2d 166 
(1968), the state statutes of limitations 
applicable to suits for false imprison¬ 
ment, false arrest and malicious prosecu¬ 
tion were also applied. In both cases 
the courts deemed these periods of 
limitations most analogous to the ones 
the states would have applied had 
similar suits been commenced in their 
courts. 

Similarly, Judge Cannella of this 
court, after approvingly citing ftatin, 
supra, held that a four-month statute of 
Jimitntions barred an action brought by 
a New York City policeman seeking re¬ 


instatement on the police forte .lail 
restitution of back pay and lost benefit.* 
Romer v. l^eury, 305 F.Supp. 36G (So 
N.y.l969). The Judge reasoned that 
since the patrolman's appropriate 
remedy would have been an Article Ti* 
Proceeding, his action was stale l.ecause 
it was not commenced ” ‘within fn^r 
months after the determination to I,* 
reviewed [became] final and bindinv"* 
Romer v. Leary, supra at 369. 

While I do not fundamentally Ji». 
agree with the conclusions reache<l in 
the above-cited cases, I am persuaded 
by and inclined to follow Judge Dooling't 
recent opinion in Beyer v. Werner, 2W 
F.Supp. 967, 969 (E D.N.Y 1969), where- 
in he held that a civil rights claim 
brought under Section 1983 is governed 
by Section 214(2) of the C.P L.R. 
(formerly Section 48(2) of the Civil 
Practice Act) since it is a claim broutrat 
under a federal statute. The JuJ,rc 
specifically rejected the County .\:- 
torney's suggestion therein that since '.he 
analogous claims were for either ...<• 
sault, battery or false imprisonment, ’he 
one-year period of limitations should )« 
api'lied. 

A California Di.strict Court reachro a 
similar conclusion holding that ’.he - 
California limitation period rooivt 
plicable to a claim under. Section 12vi 
wa.s the one with respect to actions 
recover for "liability created by status 
and not the ones corresponding to <'ah- 
fornia's civil actions for false arrest 
malicious prosecution. Beauregard 
Wingard, 230 F.Supp. 167, 171 (i3 
Cal.1964). 

Moreover, I think it obvious 
plaintiffs herein seek to redress i3«*» 
than merely an "unlawful trespass" upo* 
their property. The gravamen of 
wrong alleged is defendants’ deprivaua* 
of plaintiffs’ constitutionally proWet^ 
right to be free from unreasonaa* 
searches and seizures. This clatB •* 
supported by findings of both the 
York Court of Appeals and the 
late Division for the Second Dei**'' 
ment. People v. Laveme, supra; 
porated Village of IJiurel Holio* 
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Lavernc, Inc., supra. To analogize the 
deprivation of such significant civil 
rights to a mere trespass unjustifiably 
valarpes the scope of a mere common law 
trespass and correspondingly diminishes 
the significance of protecting basic 
right* secured and protected by the 
Ceortitution of the United States. This 
Cooit will not lend its approval to such 
ar. inequitable equation. Just as murder 
Beeessarily involves an assault upon the 
evtim. so also will an unlawful entry 
Bton the premises of another in order to 
eond'jft an unconstitutional search and 
•eiture consist of a trespass. In neither 
cut. however, is the lesser wrong 
Meck.*arily analogous to the greater. 

i'l] In view of the foregoing, I hold 
thst fiiire plaintiffs’ cause of action is 
wiihojl a New York analogy this Court 
•i!' apply the statute of limitations ap- 
n.inible to actions seeking recovery 
•aton a liability created by statute". 

Defendants further urge that 
• ntv they were acting in "good faith" 
itry h.ive a good defense to the within 
a.-.ica. Alternatively, they suggest that 
la* is«ue of good faith pre.sents genuine 
•••ai' of fact which prevent this Court 
IroK granting plaintiffs’ motion for 
■ttmary judgment. The viability of 
tfceir alternative position, of course, 
d»pen(j!i upon whether or not "good 
is in law a valid defense to plain- 
ttfff' action. For the following reasons, 

I find that good faith is not a valid 
•rfenst to the instant action and, there- 
whether or not it presents issues 
fact is irrelevant. 

Ic L'onroc v. Pape, 366 U.S. 167, 187, 
473 , 5 L.Ed.2d 492 (1961), the 
prtir.i Court held that there is no 
'^'••wnunt that a defendant’s action be 
•j-■'•-i In order for him to be liable 
•' Section 1983, Courts were 
•■'^r.ished to rend that Section with 
lo general tort liabilitv under 
• man i.s hold resjionsible for the 
^ I consequences of his actions. 

' '■ *«cpra at 187. Six 

*.. “ (perh.aps in order 

^ unduly harsh application of 

• derision) reversed a lower 


court ruling that "policemen would be 
liable in a suit under § 1983 for an un¬ 
constitutional arrest even if they acted 
in good faith and with probable cause 
in making an arrest under a state 
statute not yet held invalid’’, Pierson 
V. Ray, 386 U.S. 647, 660, 87 S.Ct. 1213, 
1216, 18 L.Ed.2d 288 (1067), and held 
that since ’’[p]art of the background of 
tort liability, in the case of police of¬ 
ficers making an arrest, is the defense 
of good faith and probable cause. * ' 
[this] defense * * • is • * * 
available to them in an action under S 
1988.’’ Pierson v. Ray, supra, at 556- 
67, 87 S.Ct. at 1219. Cases decided sub¬ 
sequent to Pierson, supra, have con¬ 
tinued to apply this standard to police 
officers making an arrest as long as 
the common law of the state of the' 
arrest recognized probable cause as a 
defense to an action for false arrest. 
Whirl V. Kern, 407 F.2d 781 (5th Cir ), 
cert, denied, 396 U S. 901, 90 S.Ct. 210, 
24 L.Ed.2d 177 (1969); Joseph v. 
Rowlen, 402 F.2d 367 (7th Cir. 1968); 
Daniels v. Van De Venter, 382 F.2d 29 
(10th Cir, 1967). 

In Joseph v. Rowlen, supra, 402 F.2d 
at 370, the Court specifically held that no 
"specific intent to deprive a person of a 
federal right" was required in order to 
be liable under Section 1983 and that 
even in the case of an arresting officer 
"good faith" is not a defense if the of¬ 
ficer made the arrest without a warrant 
and without probable cause. The Court 
further went on to hold that where a 
police officer makes an uncon.stitutional 
arrest because maae without a warrant 
and without probable cause, § 1983 
imposes a liability on that officer which 
is recoverable in a federal court. "Addi¬ 
tional circumstances coloring the of¬ 
ficer’s action as flagrant or malevolent 
are not required." Joseph v. Rowlen, 
supra at 370. , 

More recently, the Court of Appeals 
for the Fifth Circuit noted that it had 
persislently nvoideil attaching an im¬ 
proper motive requireme.it to .i c.'iusc of 
action under Section 1933. Whirl v. 
Kern, supra 407 F.2d at 787. The ^ourt 
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conceded thiit if an element of the wroiiK 
committed iniliide.i an imiuoper mofi\e, 
like malicious jirosccutioii for example, 
then this may be iiart of the .Section 
1‘.'83 cause of action. Hut this is be¬ 
cause it is required by the common law 
of torts, and not by the t'ivil UiKbts 
Act. It seems folly to state that a man 
is "responsible for the natural con- 
."•equences of his actions", Monroe v. 
Pape, ,supra SCf) U.S. at 187, 81 S.Ct. 
at 484, only if they are improperly 
motivated. 

Attain drawing from the learned 
opinion of JiuIkc Goldberg in Whirl v. 
Kern, anpra 407 F.2<1 at 788: 

"[Tjhe unmistakable trend of judicial 
decisions has been away from the 
encrustation of the Civil RiKhts Act 
with judicially created limitations. 
Whereas the Act was once rigidly 
limited to instances of systematic 
discrimination or physical brutality, 
in recent years courts have shown 
therrsr'K'cs increasingly willing to 
entertain suits under § 1983 where 
even improper motive is hard to find. 

* * * (Wle arc, like the Seventh 

Circuit, impressed with the lack of 
justification for the improper motive 
requirement. We find no * * * 

basi.s for it in the language of the 
Act or in the Suprem* Court deci¬ 
sions. * » * ” (Citations and foot¬ 
notes omitted.) 

We turn now to consideration of 
whether "good faith" is a po.ssible com¬ 
mon law' defense to the instant action. 
Assuming (but by no means conceding 
Tor the reason.s previously indicated) 
that the rlo.sest analogy to the defend¬ 
ants' conduct is a trespass, it is clear 
that "good faith" would not be an availa¬ 
ble defense under the common law of 
this State. O'Horo v. Kel.sey, CD App. 
Div. 604, 70 N.Y.S 14, 18 (1901). 
Admittedly, the actor mu.st intend to 
commit the act which amounts to the 
trc'ipass, or results in the damage, but 
it is no defense that he did not intend 
to commit a trespa.ss, or that he didn't 
know that his act constituted a trespass. 
In fact, he may be comiiletely free of 


moral fault—he need only intornl t.j 
perform that act which results in th.. 
d.nmages sustained. Socony-Vaemm 
Oil Co. V. Bailey, 202 Misc. 364. I'rj 
N.Y..S.2d 799, 801-802 (Sup.Ct.l932.. 

As another affirmative defense, it u 
urged that Section 341(1)_ of the 
Village Law, Consol.Laws, c. 64, and 
Section 50-c of the General Municipal 
Law, Consol.Laws, c. 24, require that a 
notice of claim be served upon the de¬ 
fendants herein and the Village within 
90 days after the alleged claim arose. 

It is well settled that Section 50-e of 
the General Municipal Law creates no 
obligation to serve notice but merely 
prescribes the manner in which notice, 
if required, shall be given. Harrigan v. 
Town of Smithtown, 64 Misc.2d 793. 
283 N.Y.S.2d 424 (Sup.Ct.l967). Thu 
in also clear from the plain language of 
subdivision 1 of section 60-e which, in 
pertinent part provides that "where a 
notice of claim is required by law as a 
condition precedent to the commence¬ 
ment of an action * • * the notice 

shall comply with the provisions of th:» 
section and it shall be given within 
ninety days after the claim arisc.s." 

Section 341(1) of the Village Law. in 
pertinent part, provides that "No .sciton 
shall be maintained against the village 
for a personal injury or an injury to 
property alleged to have been sustained 
by reason of the negligence or wrongial 
act of the village or of any officer, 
agent or employee thereof, unless a 
notice of claim shall have been mau* 
and served in compliance with section 
fifty-e of the general municipal Uw 

Plaintiffs admit that no notice w»* 
served, but contend that none wa.s re¬ 
quired because: 1) the within action u 
not against the Village; and 2) to re¬ 
quire such notice would result in an 
lawful limitation by the state upon 
federal court’s jurisdiction to hear a 
determine a federal claim. 

[7] Appellate authority in 
.State has unequivocally held that ■' 
there ekists no statutory duty rpqui.>^| 
a municipality to indemnify an ci..'-- 
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ff- hil' allepedly wrongful conduct there 
f, pr necessity for service of a notice of 
tta'.r. upon that municipality as long as 
I, i 5 not made a party to the action. 
OHsM V. Sears Roebuck & Co., 286 
AppDiv. 104. 142 N.Y.SZd 465, 467 
(19S5)' * more recent case, a 

•niiar conclusion was reached by the 
Appellole Division. Widger v. Central 
(riMol Dist. No. 1, 20 App.Div.2d 296, 
J4T N,Y.S.2d 364 (1964). 

SY basis for indemnity has been 
paraded and the Court has found none, 
[lefrndants* contention that the doctrine 
rrrpnndeat superior provides a basis 
for indemnity is without merit. He- 
rsMulfot superior would only be applica- 
in the instant suit if the Village 
wrn already a party defendant. That 
n predicated on the above-cited theory, 
Ur Village, as employer of the defend- 
«:.« could no doubt have been sued and 
•a 0 ‘. to respond in damages, had it been 
with a timely notice of claim. 
Ltrniruifat superior therefore involves 
itr employer’s or master’s liability to 
nt;rd per.sons for damages cau.sed by the 
oTO’.gful acts of its employees, and not 
t: wrongdoing employee’s possible 

fifri- of indemnity from the employer. 

Plaintiffs, as a further basis to 
axtrseaie themselves from the notice re- 
rBirement of Section 50-e, urge that 
Bppiication of this provision would un- 
•awtuliy limit this Court’s jurisdiction 
a well pleaded federal claim. 

1^’ 1 find plaintiffs’ position well 

•aaet, fcsi»ecially since this ('ourt is 
'vouired to abide by the “familiar doc- 
irur that the j.rohibition of a federal 
may not be set at naught, or its 
denied, by state statutes or state 
‘•cinoii law mil's.’’ Sola Elec. Co. v. 

Klee. Co.. 317 U.S. 17.3. 176, 
•'f. 172, 'Y3. 87 L.Ed. le.-) (1942); 
•■“-Prid'd V. Wingard, supra 230 F. 
i;8, 

*■' ' , I'ad. (I ilninis under the Civil 
.'.'I aie typical examples of 
''•‘-‘•'•I": wlieri'.'ii “the jiolicy of the 
*“ ‘ '•> dniniaali (1 by the sweep of 

****•■•' >:a1ntis (hat legal relations 
•I'.v jiffi'ct must be deemed 


governed by the federal law * • * 

rather than by local law.’’ .Sola Elec. 
Co. v. Jeffer.son Elec. Co., supra, 317 
U.S. at 176, 63 S.Ct. at 174. 

Five years after the Court’s decision 
in Sola, supra, Mr. Justice Frank¬ 
furter noted that “where resort is had 
to a federal court not on grounds of 
diversity of citizenship but because a 
federal right is claimed, the limitations 
upon the courts of a State do not control 
a federal court sitting in the State.’’ 
Angel v. Bullington, 330 U.S. 183, 192. 
67 S.Ct. 667, 662, 91 L.Ed. 832 (1947); 
accord, Hoinrberg v. Armbrecht, 327 U.S. 
392, 396, 66 S.Ct. .582, 90 L.Ed.2d 743 
(1946). 

Supreme Court rulings in a fairly 
recent admiralty action also lend sup¬ 
port to plaintiffs’ position. In Pope & 
Talbot, Inc. v. Hawn, 346 U.S. 406, 409, 
74 S.Ct. 202, 98 L.Ed. 143 (1953), the 
Court refused to apply state law which 
would completely deny recovery to a 
seaman guilty of contributory negli¬ 
gence, solely bccau.se the respondent’s 
right of recovery was bottomed on 
federal and not state law. The Court 
noted that “fwjhile states may some¬ 
times supplement federal maritime 
policies, a state may not deprive a 
person of any substantial admiralty 
rights as defined in controlling acts of 
Congress. * * * ’’ Pope & Talbot, 

Inc. v. Hawn, supra at 409-410, 74 S.Ct. 
at 205. A recent decision of the New 
York Supreme Court supports a similar 
conclusion. Rogers v. City of New 
York, 46 Misc,2d 373, 259 N.Y.S.2d 604, 
608 (1965). 

[9] Since the plaintiffs herein like¬ 
wise seek redress for the deprivation of 
a federally created right, this Court is 
constrained to hold the New York notice 
of claim requirement inapiilicable inso¬ 
far as it serves to deprive the plaintiffs 
of a substantial right defined and 
created by Congress, embodied in the 
Federal Civil Rights Act, .ind protected 
by the Constitution of the United States. 

The final issue for consideration is 
defendants’ unbriefed contention that 
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plaintiffs’ action should be dismissed be¬ 
cause it is res judicata. AlthouKh do- 
fendant.s have not pursued this issue, 
the Court will not deem it abandoneil 
since if this theory were correct it 
could defeat the entire action herein. 

The prior action ostensibly relied 
upon by defendants is Laverne v. 
CorninKi commenced in the Nassau 
County Supreme Court (Index No. 
8732/1964) against two of the defend¬ 
ants herein and another defendant not 
a party to the instant action. 

Careful reading of the complaint and 
the decision rendered in that action 
reveals that: 1) only one of the present 
plaintiffs was a party to the prior ac¬ 
tion; 2) only two of the instant defend¬ 
ants were party defendants to the prior 
action; and, most important, 3) the 
prior complaint essentially charged the 
defendants with conspiring to willfully 
and maliciously injure the plaintiff by 
subjecting him to unwarranted prosecu¬ 
tion, and forcing him to leave the 
Village. (The decision and complaint in 
the prior action are attached as Exhibits 
C and D to plaintiffs’ notice of motion, 
dated January 16, 1970.) 

Without passing on whether the 
Court’s deci.sion in the prior action 
would have any bearing on plaintiffs’ 
conspiracy claim under the Civil Rights 
Act, it .seems clear that that part of 
plaintiffs’ suit which seeks to redress 
injuries sustained as a result of being 
deprived of their right to be free from 
unconstitutional searches and seizures, 
presents a separate and distinct cause 
of action wholely unrelated to anything 
that wa.s before the Nassau County Su¬ 
preme Court. 

Although defendants’ unconstitutional 
nets may have been alleged in the prior 
complaint in order to substantiate the 
conspiracy charge, these acts are 
central to, and in fact the basis of, the 
pi ('.Si nt net ion. The complaint in the 
state action nih'ges that the defendants 
therein ’’ceiispired * • * to cause 

plaintiff to be arraigned on informa¬ 
tions and tried in criminal proceeding.s 
’ “ ^ for allegedly violating the 


Building Zone Ordinance of th.it V.;. 
lage.” (Complaint II 8.) Paragr.-'.ph 5 
of the .same complaint alleges th-i' o 
furtherance of the conspiracy the ilh .-ii 
search was conducted in order to r re- 
cure evidence of the alleged violatiorji 
The decision in that action also s>:-. 
ports the conclusion that the prior actiro 
was essentially one seeking recover; ? r 
an alleged conspiracy to pro.seco 
plaintiff, and force him to leave 
Village. The second .sentence of the 
opinion, in pertinent part, reads; "T.h« 
complaint alleges that the defendants 
* * * conspired to cause the plain¬ 

tiff to be arraigned tried and con¬ 
victed in a criminal proceeding. • * “ 

The next to last sentence of the opinion 
concludes that: “A reading of the entire 
complaint in its most favorable lizat 
fails to reveal sufficient facts upon 
which plaintiff can predicate his action 
for conspiracy.” 

[10] Based upon the foregoing. I 
think it obvious that since both actiorj 
are governed by different legal theor;-\ 
the state court judgment is not r ' 
judicata as to the instant action. Th- 
Nassau County Supreme Court 
never presented with, and certainly du 
not decide s«a sponte, the issue ef dr- 
fendants’ liability for compenratcr» 
damages under the Federal Civil Rigbu 
Act for violating plaintiffs’ constitu¬ 
tional rights. 

Accordingly, and for the foregoins 
reasons, plaintiffs’ motion for surntnarr 
judgment is granted and defen(ia.T'.» 
motion is in all respects denied. 

Submit order on notice in accornanc* 
herewith. 

SUPPLEMENTAL MEMORANDUM 

On July 6, 1970, this Court ha 2 <W 
down an opinion granting plainti.-* 
summary judgment, interlocutory • 
character, on the Issue of dcfenJssis 
liability for compensatory 
Liability was predicated upon 
Court’s finding that the defendaat^ 
while acting in their official capac--^ 
as officers of the Incorporated ' 
of Laurel Hollow, unlawfully 
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ifKin plaintiffs’ premises and conducted 
jMrrhes and seizures thereon in viola- 
.tion of plaintiffs’ constitutional rights 
pfotecled under the Fourth and Four- 
<Kenih Amendments to the Conotitution. 

Pursuant to the Court’s instruction, 
m July 17, 1970 plaintiffs submitted 
go order in accordance with the 
opinion. Ten days later, defendants sub- 
■itted a counter-order, in all respects 
Wentical to plaintiffs’ order except that 
tt included a provijijon pursuant to 28 
L'JB.C. § 1292(b) requesting the right 
to jietition the Court of Appeals for 
permission to appeal this Court’s inter- 
tocutory decision. Defendants’ counter¬ 
order further included a stay of the 
tas'j.nt proceedings until the Court of 
Api>cal.3 determined defendants’ ap- 
puration. 

Section 1292(b) of Title 28 of the 
United .States Code, in pertinent part, 
provides: 

•’IVhen a district judge, in making in 
a civil action an order not otherwise 
appealable under this section, shall 
t-e of the opinion that such order 
involves a controlling question of law 
a' to which there is substantial 
imound for difference of opinion and 
that an immediate appeal from the 
order may materially advance the ulti¬ 
mate termination of the litigation, 
he shall so state in writing in such 
order.” 


after reconsidering the numerous legal 
issues involved, I am not persuaded that 
a substantial ground for a difference of 
opinion exists. 

Further, since the only issue re¬ 
maining is the determination of the 
quantum of damages to be awarded 
plaintiffs,* which apparently will not 
involve expensive and protracted litiga¬ 
tion, f.iere is little reason to believe that 
permitting an appeal from this Court’s 
decision will "materially advance the 
ultimate termination of the litigation”. 

[11] Accordingly, and for the fore¬ 
going reasons, the Court will sign the 
order submitted by plaintiffs on July 
17, 1970, and defendants’ request for 
permission to .seek leave of the Court of 
Appeals to appeal said order is denied. 

Tt is so ordered. 



TECHNITROL, INC., Plaintiff, 

V. 

ALADDIN INDUSTRIES, INC., 
Defendant. 

No. 67 C 2067. 

United States District Court, 
N. D. Illinois, E. D. 

April 27, 1970. 


By the terms of said statute, permis- 
to seek an interlocutory appeal 
•hould be withheld if the district court’s 
•pinion doc.s not depend upon "a con- 
^*’®iiing que.stion of law as to which there 
u substantial ground for difference of 
•vniioii” and unless an immediate ap- 
1^1 «iould materially advance termina- 
of the litigation. While the issues 
•Jiri (irfenscs raised in the instant action 
t'v'vTited some unique issues relative 
‘ liability under the Federal Civil 
‘-irnrs Act, 42 U.S.C. g 1981 et .seq., the 
*°atro!iing questions of law seemed 
tlj* fi j,y underlying facts os 
Court found them to be. Thus. 


Patent infringement action, wherein 
defendant counterclaimed alleging inva¬ 
lidity. The District Court, Robson, 
Chief Judge, held that claims 1-4 and 6, 
7 of patent No. 3,155,766, relating to 
electrical component assemblage were in¬ 
valid for obviousness, and claims 8, 9 of 
same patent were invalid for claiming 
unpatentable aggregation. 

Judgment accordingly. 

1. Patents C-M 

Device used in restricted project 
and sold under single restricted contract 


7'liis i.. 


Ill'' oiilv istuc roniiiinini: with rf '-iiect to the (Irut two courilii of (ilniiitills' .'oaii.lsiiit. 
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ORDEU 


Defendants. 


z 


TUIS CAUEE having cone on to be heard on luotlon , 

of plaintiffs for an order pursuant to Rule 56, F.R.Clv.P. j 

I 

directing entry of suiiiwary Judgment, Interlocutory In 
character, on the Issue of liability for compensatory 
damages alone, or. In the alternative, aacortalnlng what 
nmtcrlal facts exist without substantial controversy and 
directing such further proceedings In the action as are 
Jtist, and the Court having considered plaintiffs* Notice of 

V 

Uotlon dated January , 1070 with the Statement Under 
Cencicl Rule 3(g), the affidavit of Jonathan W. Lubell 

I 

sworn to the 15th day of January, 1970, the affidavit of i 
plaintiff Envlno Laverno, sworn to the 15th day of January, 
1070, the Sunijons berein,^^^tod July 21, 1967, the Conplalnt 
















A:;: . v’J- tho Co:;plaint In the i..aLtei- oT 
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r re! C'iii J , Jr., ft nl j .1 l.;-; 


Ij f'i j-1 oi t'u^: of I.’t'W Yorl:, County of 

t'.ij O.u'vi- of LJwartJ l.obinson, Jr. of the Supre ;o CO'.. i 

of tLo .Stuto of l.cw York, Co..nty of Nassau, dated OctoLur 
23, 100 1, r.rantlD" a notion for Judsnent discilssinr, the 
co.iplnijit in tlio said roatter of Erwlne Laver no afnt nst 
Howa rd Cor nlti^^, Jr ., In said court, index nunber 8732/lOCl, 
t!ic opinion of lion. Et’v.'ard Hoblnson, Jr. in the Supi : o 
Court of tljo State of I.'ew York, County of Nassau, dated 
October , IDGt, ('ranttn>i ciotion to diamisa the cot.iplaint, 

A 

in the said natter of Ein/ino LnVerne ap.ainst Howard Comii . 

Jr., all annexed to plnintiffa* said Notice of Motion, ar(! 

all read in support of plaintiffs' motion; and dofcnrlants’ 

Cro ;s-:;ot ice of Motion dated April 8, 1970, for on oiJjr 

lirantina siua-iary jud;;iicnt in favor of the defondantn and 

at’ainst the plaintiffs, with the affidavit of Howard J. 

Cornin;;, Jr., sworn to the 7th day of April, 1970, the 

affidavit of Hu'ih Johnson, avorn to the 3rd day of April, 

1970, the affidavit of Hutchinson Dubosque, sworn to the 

7th day of April, 1970, the affidavit of Thonas C. Platt, 

sworn to the Bth day of April, 1970 (with the opinion of 

Ur. Justice Suozzi of the Nassau County .Suprcr.io Court, In 

the matter of Incorporated Villap.e of Laurel Hollow v, 

L.avcrno Orip.lnali-;, Inc ., appearlna in the New York Law 

Journal, Pocc-t:d.or 18, l'J02 annexed thereto), the affirr’.atlo; 

of Jcriold N. Cohen, affirned the Cth day of April, 1970 

(with four photocraphs annexed tl»orcto), all annexed to 

defendants' said Cross-Notice of Motion and all road In 
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O- on to if fs* i.oU.ou ni.d In import of do f-.::. ' * 

Ci c) otion; tioo lonly nffldnvit of Jonathan . Lubcll, 

.orn to tl.o 1’ tJi tiny of April, 1970, v;lth the Opinion of 
Plttoni, Jr. of tl’.o rjiiprcne Court of the State of New Yoil , 
County of Nantou, in the matter of Lavorne v. Ine, Vlll. rr 

Inden niu.iber 13178/1904, dated Novenber IS, 
1901, annexod thereto in support of plaintiffs* notion and 
in oppooition to defei'.dants' cross-uotlon; the defcidants* 

90 Stator.ent Purruunt to Court F.wIgs of U.S. Dintrict Court 
(f).D.N.Y.) in opposition to plaintiffs* notion and in sup¬ 
port of defendants' croris-notion; 

AND HAVING heard Jonathan W. Luboll, Esq. in sup¬ 
port of plalntiffn* notion and in opposition to dofenciant:: * 
cross-notion and hayinf* heard Jcrrold N. Cohen, Erq., in 
opposition to plaintiffs* notion and In support of dofeiidant 
cross-notioj}; 

AN’D HAVING found that there exist no genuine 
issues of fact to be submitted to the trial court; 

AND HAVING concluded, as sot forth in this Court’ 
opinion of July ti, 1970 that plaintiffs are entitled to 
Jud^i^cnt as a natter of law on tho first t’^vo counts of tho 
ca.'.plaint her join for such araount as shall bo found to bo 
duo then 03 dor.in[jca; 

AND HAVING concluded that there is no Just reosen 
for delay In tho entry of eunnary Judgnent herein; It is 
hereby 

OT.Dr,;...!), that plaintiffs* notion herein bo, and 

hereby is, in all respects, grantod; and it la further 
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rr.D’ RnD, th.Tt flofondonts • croesMnotlon herein 
c:il 1..!•<.•!:,/ ir:, in all rc^i^ects, denied; it is 

J . i • . 

cr.Drr.ro, that ciru-iary juderaent bo entered heroin 
in favor of plalntifTn and a:;ainst dofondants, on the first 
t»o ccr. at j of the cc:.plaint, for such anount as chall bo 
fcv*..^l to Iv! duo thca as daa-'^cs; and It is further 

C,\D^:lvd, that this cause be placed upon tiio 
jury calcn’ar for trial upon the solo Icsuo of daaatscs on 
the first t'.ro counts of the complaint. 

Dated at Ycrl:, Hew York, this , day of 
July, 1C70, 
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Stfit' s Steel C:ori>. of :il., supni. Also. 
Soctioii 15 of ail agreement betuoeti the 
Corporation and Local 4880 which was 
in effect in lOf.G stated that the Corpo¬ 
ration was to accord to each employee 
'vho applied for re-employment after 
conclusion of his .^^ilitary Service with 
the l.nited States, such re-employment 
rights as he shall be entitled to under 
then existing statutes. Thus the Corpo¬ 
ration not only violated the statute by 
failing to gratit Plaintiff retroactive 
seniority status, but it violated Its 
agreement with the Union by mis-stat¬ 
ing to Plaintiff that he had no right to 
move ahead in seniority. The require¬ 
ment that the parties have "clean 
hands in order that the Court may do 
equity is not as strictly applied a.s it 
once was, but the doctrine is still valid 
as a measui e of ‘.he reasonablenes.s of a 
party's actions in considering the overall 
equities in a given case. Here the Court 
is of the opinion that the Corporation 
and to some extent the Union, do not 
have "clean hands" because they contrib¬ 
uted to the time delay asserted as a de¬ 
fense herein. The Court feels that 
F' aintiff a.,ted in a way in which a rea- 
.sonable man in his position would have 
acted and is not guilty of laches. 

11.3. UI Defi ridant makes the fur¬ 
ther argument that those employees with 
job seniority dates senior to Plaintiff 
who weie junior to him prior to his in¬ 
duction will now be "bumped" down be- 
cau.se Plaintiff has a new job seniority 
date. P’ir.st, the Corporation cannot as¬ 
sert the possible prejudice of a thiid 
partj' to sustain its laches defense, see, 
Itostick v Ceneral Motors Corp.. 161 F. 
Supp 212 I K.F).Mich.1958) but even if 
it could, these employees have no vested 
right to a .senior position which violates 
Plaintiff's rights under Section 9 of the 
.Selective Service Act of 1967. See, 
Whitmore v. Noi folk & Western R. R. 
Co., 73 LFtRM 20ul (K.D.Ohio. 1969). 
Kmployee.s generally must expect to be 
bumped in future cases of seniority ad¬ 
justment if we are to enforce the law as 
written. 


The nature of the crpiitable reb f 
sought here does require the trial Cou-t 
to exercise its sound di.scretion in re.vh- 
ing its decision. The Court is convinced 
that Plaintiff made a diligent attempt to 
a.ssert his right to re-employment' and 
that he should not be precluded from as- 
.serting his claim. Any other rc.<iiP 
would be unfair to Plaintiff. 

CONCLUSIONS OF LAW 

1. The Ck)urt has jurisdiction of the 
action and the parties. 

2. Plaintiff is not guilty of laches. 

3. Plaintiff is entitled to have his 
job service date changed to April 
6, 1965, as per the stipulation 
agreed to by the parties. 

4. Plaintiff is entitled to compen.-ta- 
tion for loss of wages from Marc.d 
14, 1966, to be computed in ac¬ 
cordance with, the stipulation of 
the parties. 



Erwine LA VERNE et ux., Plaintiffs, 

V. 

Howard J. CORNING et aL, Defendants. 

No. 67 Civ. 2830 (CMM). 

United States District Court, 

S. D. New York. 

Nov. 15, 1972 

Owners of art studio brought action 
under Civil Rights Act against village 
officers to recover compensatory and pu¬ 
nitive damages for alleged deprivation 
of their right to be free from unreason¬ 
able .searches and seizures and filed mo¬ 
tion for summary judgment on issue of 
officers’ liability for compensatory da.TJ- 
ages. The Di.^tl•ict Court, 316 F.SifP 
629, granted the plaintiffs' motion ar.d 
the defendants subsequently filed motion 
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LAVERNE 

rilf/mSM K f: 

to vacate the order. The Ui.strict Court. 
Tenney, J., held that ulleyed “Rood 
faith” of defendants was no defense to 
plaintiffs’ action. 

Motion to vacate denied without 
prejudice to its renewal before judRC to 
whom case was assiRned for trial. 

1. CIvU RiRhU <3=>1S.10 

In actions commenced under Civil 
Rights Act, availability of a particular 
defense will depend Ujwn whether the 
defense could be similarly used as a de¬ 
fense to tort liability in a parallel com¬ 
mon-law caufc of action. 42 U.S.C.A. § 
19P I. 

3. CIvU Rlglits €=>13.10 

"Good faith” of defendants was no 
defense to action under Civil Rights Act 
for deprivation of constitutionally pro¬ 
tected right to be free from unreasona¬ 
ble searches and seizures. 42 U.S.C.A. § 
19H.1. 

3. Federal Civil Pn>cedure C=>25i>9 

Where action commenced under (-'iv- 

11 Rights .\ct for deprivation of plain¬ 
tiffs’ right to be free from unreasonable 
searches and .seizure.^ had been assigned 
to another judge for all purposes after 
entry of order granting plaintiffs’ mo¬ 
tion for summary judgment on issue of 
defendants* liability for compensatory 
damages and rase was moving toward 
trial, defendants were not entitled to 
have order granting summary judgment 
vacated on theory that subsequent deci¬ 
sion of Court of Appeals in another case 
showed that grant of "summary judg¬ 
ment on ground that "good faith” of de¬ 
fendants wa.H no dcfen.se was incorrect. 

12 U.S.C.A. S 198.3; Fed.Rules Civ.Proc. 
rule 49. 28 U.S.C.A. 

4. Federal Civil Procedure 0=2359 

Defendants were not entitled to 
have order granting partial summary 
iudgment vac.'itcd absent any newly dis¬ 
covered facts or changes in law. 


Cohn, Glickstoin, Lurie, Ostrin A 
l.iib.ll, N'i;w York City, for plaintiffs; 


. CORNING 1403 

cii nnzdnTZ) 

Jonathan W. Liibell, New York ('ity, of 
counsel. 

.Mudge, Rose, Guthrie & Alexander, 
New York City, for defendants; Henry 
Root Stern, Jr., Thomas R. E.sposito. 
New York City, of counsel. 

MEMORANDUM 

TENNEY, District Judge. 

This is a motion to vacate an order of 
this Court, entered on August 21. 1970, 
granting plaintiffs summary judgment 
on the first two causes of action solely 
on the iss'.-'c of liability and on the basis 
of a memorandum opinion filed by me 
on July fi, 1970. I^vcriie v. Corning, 
.‘116 F.Supp. 629 (S.D.N.Y.1970). De¬ 
fendants’ motion is prompted by Bivens 
V. Six Unknown Named Agents of Fed¬ 
eral Bureau of Narcotics, 4.'>6 F.2d 1339 
(2d Cir. 1972). 

Plaintiffs brouRht this action under 
the Federal Civil Rights Act, 42 U.S.C. § 
1983 (1970), to recover comiiensntory 
and punitive damages for an unconstitu¬ 
tional search and .seizure participated in 
by the defendants, all of whom were at 
the time officials of the Incorporated 
Village of Laurel Hollow, Nassau ('oun- 
ty. New York. In the decision of July 6, 
1970, this Court held, among other 
things, that as a matter of law the 
pleaded defense of “good faith” of the 
defendants w’as no defense to an action 
under § 1983. Concededly, if the Court 
was in error, summary judgment should 
not have been granted. 

Assuming, however, the power of this 
Court in the interest of justice to vacate 
an order which is shown by subsequent 
decision in another ca.se to have been in¬ 
correct-—c/. Dictograph Products Co. v. 
Sonotone Corp., 230 F.2d 131 (2d Cir.), 
appeal dismissed, 352 U.S. 883, 77 R.Ct. 
104, 1 L.Ed.2d 82 (1956)—the present 
case does not warrant the invocation of 
that power, since the holding that good 
faith is not a valid defense (o the cau.'ies 
of action referred to has not necessarily 
been impaired by Bii fm. 

(1, 21 Following the decisions in 
Monroe v. Pape, 365 U.S. 167, HI S.Ct. 


I 

4 

1 

i 
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47;{. 5 L.Ed.2(l 492 (196U and Pifii.on 
V. Rav. WC l .S. 647, 87 S.Ct. 1212. 18 
L E(l.2d 288 (1967), holding that § 198.3 
should be read against the background 
of loi t liability, the courts have recog¬ 
nized the principle that in § 1983 cases 
the availability of a particular defense 
'vill d«-pend upon whether it could be 
.similarly used as a defense to tort liabil¬ 
ity in the parallel common law cauae of 
action. Jenkins v. Averett, 424 F.2d 
1228, 1233 f4th CIr. 1970), Whirl v 
Kern, 407 F.2cl 781. 787-788 (5th Cir 
1908), cert, denied, 396 U.S. 901, 9o S. 
ft. 210, 24 L.Ed.2d 177 (1969); Joseph 
V. Rowlen. 402 F.2d 307, 369-370 (7th 
Cir. 1908); Jenkins v. Meyers 338 F 
Supp. 383, 390 (N.I).II1.1972). I do not 
read Bivens as disagreeing with the 
principle enunciated by both Monroe and 
Pier/on and the subsequent decisions of 
other courts that a good faith defense to 
§ 1983 is available only where such a de¬ 
fense would be available to tort liability 
in the parallel common law cause of ac¬ 
tion. In the fir-st place Bivctu did not 
involve liability under § 1983, but wa.s 
involved with “formulating a federal 
rule that applies on the same terms to 
both state and federal police officers" in 
a suit based on "the federal common law 
right of an aggrieved person to sue for 
damage.s caused by a violation of the 
Fourth Amendment gu.’irantce against 
unreasonable .searche.s and seiiures." 
Bivens, supra, 456 F.2d at 1341. When 
the coui t stated that it believed the de¬ 
fense of good faith “to be the same de¬ 
fense held applicable to cases arising un¬ 
der Section 1983" (Id. at 1347) and cit¬ 
ed Pierson v. Ray, supra, 386 U.S. 047, 
87 S.f.t. 1213, as authority, it obviously 
wa.s referring to the defense of good 
faith in unconstitutional arrest cases 
where the parallel common law action 
for false arrest allows such a defen.se 
(in Piersnn under the common law of 
Mis.>issippi,. It al.so is obvious that in 
Bivt ns the court was concerned with the 


availability or non-availability of de'Vn* 
es as between state and feder.sl law rn 
forcement agents, e. g., the grant of i~! 
munity. Bivens, supra, 456 F.’il i* 
L346-1347. Having refused to grant .in 
immunity to federal agents not enjov.^j 
by sUtc agents similarly situated i: u-,, 
only logical and ju.st to give them t'-.. 
same defense enjoyed by their sta> 
brethren under common law. The o1.!|»t. 
vation that state law enforcement agenn 
had the same defense in ca.se.s ari.nn. 
under § 1983 was purely gratuitous and 
in no way conflicts with the authorities 
hereinbefore cited. 

[3] Furthermore, little would he .le- 
complished by my vacating the prior or- 
der herein. Subseciuent to the date ef 
that order the case was assigned to la- 
other judge for all purpo.se.s and pre.-ent- 
ly is moving toward trial, if the j*. 
signed Judge no desires he tan, in t.he 
exercise of his di.scretion, "go in‘.i the 
merits of .n question previously decuied 
in a case prior to final judgment"— 
Woods Exploration & Producing ('o. v 
Aluminum Co. of America. 28i 
582, 585 (S.n.Tex.l968), rev’d on other 
grounds. 438 F.2d 1286 {5th Cir P.Tl , 
cert, denied. 404 U.S. 1047, 92 S C*.. T -I. 
•30 L.Ed.2d 736 (1972)—or he ran. at 
trial, permit the defense of good fail.S ’a 
bo tried and have a special verdict ur 
general verdict with interrogatories r*- 
turned under Fed.R.Civ.P. 49. 

[4] Finally, the motion of certa.a 
defendants to have the order rmnlisf 
partial summary judgment vacated as ta 
them on grounds other than thoie ii* 
ready discus.sed herein is not supp'-rted 
by any newly discovered fiuU <r 
changes in the law and is denied. 

Accordingly, defendants’ motion to ••a- 
cate is denied without prejudice to lU 
renewal before the judge to whom 
case is now as.signcd 
.So ordered. 
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(In open court, jury present.) 

TM,; rhe court is Shout to char«o tl.o Jury 

Any spectator uishin. to ioava t..a courtroo™ shall do so uow 
or ro„„i„ aoatod until the completion of the Courfs charta. 

CiiARGE OF THE COURT 

THh COURT: Ladies and santlaman. as a preliminary 
"Otter, Just lot .„e tell you what will happen. 

Hrst, I will charge you what 1 believe to be the 

- tther stde wtll have an opportunity to object to what I have 
ooia. suggest . have left something out. say 1 should have 

^oid something different, all that hind Of thing, had then 

ofter heartng that and deciding what if anything I should do 

■ l-ring you bach and mahe any corrections 1 deem 

necessary. 

ITio reason for that 

is obvious , no lawyer wants to 
r.ot up and say .udge. that was a terrib'le thing you said 

And I sav no. it was a hundred percent right, let me repeat 

- - Obviously lawyers should have freedom to criticise the 

■'..dge and not be worried about what the Jury thinhs about it. 

When I send you out for that interim, it will be 

-n-founotto form or eapress opinions. 
•«'o- •• and It may bo the most imports,t. because I have 



dim 2 


I • r^no 

domonstratod a numbor of tln,o that 1 am act Infallible and I 

micht have left out, I hope not, but I might have left out 

something significant that would have an impact on youv 

thinking. And after the final charge is given I wiij 

the case to you. But at that point I will excuse the 

.-.Itemates and I win submit tne case to you with the 

injunction that you shouldn't start discussing it until 

you have come back from lunch. 

As I told vou earlier anri rv> 4 << t 

cariier, and this is important here, 

because when you are looking at notes and you are preoccupied 
With what you are doing, you tend to forget, I may drop my 

voice. If I do, I will take it as a favor if both you or 
counsel call it to my attention. 

Finally, you have seen -- if you see Miss Pessin, 

S'y law dork, get up and whisper something to me. it's 

because I have missed a name. 1 am terrible on names, and 
it's quite con^'using. 

dost a technical detail. On 'this first page, it 

anys Howard J. Coming, mayor; of course he is also a 

trustee. The deputy mayor is listed as also a trustee, and 

t don't w.ant you to get any misimpressien. Howard d. Corning 
is a trustee also. 

wo now come to the case at hand. I„ the first 
.'■nee, everybody has mentioned y„ur supremacy in the facts. 
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^nd I am certainly not soin„ to fo over it aRain. but I am 

noins to say somethinR. toll you sonothinR about that which 
may come as a surprise to you. 

I Lave if I want to in this Court -- across the 
street they don't have that rlyhl, across the street being 
the state Supreme Court, I have in this Court the perfect 
right if r want to to go down the list of each witness and 
• ten you 1 think this one is telling the truth for this and 
this reason, that one is lying for this and that reason, 1 
believe this testimony, I don't believe this testimony, for 

that and that, provided I tell you you are the final 
arbiters. 

h'l'y do 1 tell you that? I want you to understand 
the reason 1 charge you on this question, as- I have before, 
and I agree with counsel, and I will come to this again 
,n m> charge, the reason 1 charge you as 1 do is 
I'ocauso i have a profound conviction that that is tho way 
te run a jun' trial; that the best resuit is achieved if the 
.ludge keeps his views of the evidence out of it, because as 
' told you earlier, he listens to the evidence, to the 
testimony, from an entirely different point of view from the 

jury, and he should keep out of it, keep his views out of it 
la order to achieve a proper result. 

I toll you this so you will roalizo I believe it. 
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"Ot I.CC,US3 so^e n,le „akes .0 say it hofora i „et an to 
soniethinp also. That is why , tall yau I could do it 
diffarantly if i „a„ted to. Of coursa. you bain^ tha supramc 

ju fas of the facts makes you obviously the final arbiters as 
to tha credibility of the witnesses. 

Tnere is nothing mysterious about bow we appraise 

the credibility of witnesses. Everv Hav • 

i-very day m your lives people 

to us, our other members of our family talk to us our 

o^Pioveestalktous. o.Ployers talk to us. people’we 

-t to buy from, people who want to sell us. politicians - 

every day i„ our lives we are being tail ed to h 

R talked to by someone who 

or one reason or another wants us to believe what he-i. , 
saying. 

And we just develop antennae. i don't s. 

• ^ °on t suppose we 

oould Sit dawn and explain what those antennae are. but 

-veloned to si ft out what a person is .saying, sift out what 

person believes to be the fact hut isn't - all those 
things we develop antennae for. 

If I had to decide the 

credibility of witnesses. 

J have only one set of life 

life experiences to bear on that 

<|uostion. One 

sat of antennae. You have six such sets. 

And the theory of the law is and i k w 

» and I believe it's 
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risl.t, that if. „,ore likely for a proper re.ult to be 

ochicv'cd in anv riven case i f civ 

ca.e If .IX persons, or in a criminal 

case twelve, if six persons brink to bear on the problem 

their in.iviHual life history and antennae, and kind of 

peel them and talk to each other about them and come up wit! 
a composite result. 

but of course that only works if you do what the 
law contemplates, namely, .liscuss the matter with each other 
with an open mind and kive each of the others the benefit of 
his and her antennae, fer want of a better word. And it als. 

only works if you use your own jud^ent and don't try to 
figure out what I may think. 

There are certain kuiuelines. One of them deals ' 

with interested witnesses tIi/* 

cnesses. The law says thtft you are 

entitled to. and this is just common sense, to anpraiso the 

Of a witness in the OTitcome, in appraising his 

testimony, hero most of U.e witnesses.were parties and 

obviously an the parties are interested. 

The plaintiffs want money, I will come to the 
q'ostion of money later, and the defendants don't want to 
PU) monev. it's as simple as that. 

That doesn't nocossarily me.an that either one or 
the ot.„. isn't necessarily toliink the truth, hut it means 
that y,„ .ere entitled to and should wolkh this fact 1 „ 
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docidiriR the credibility. 

credibility doesn't necessarily „ean lying „r net 
I)-*"., in fact, 90 percent of the ti.e conflicts of evidence 
haven't anything to do with lying or not lying. They are 
different people loohing at different situations through 
different .e^ory and different warping of nenory over a 
period Of ti... telling different stories of what happened 
hceti^es it is pure lying, soeeti^es somebody gets on the 
stand and just says John Jones was there, when he knows 
perfectly well that John Jones wasn't there. 

^“SPesting it happened i„ this case or it 

didn't happen. But 90 percent of the tine the conflict of 

interest has nothing to do with it 9 n „„ 

n It. 90 percent of the time, 

A sees an event, B sees an event, each has ^ different 

hut sometimes aftenvard they have to testify and they each 

with perfect hones tv pet un anri i-on 

. P t up and tell an entirely different 

Story, And the iurv with a. ’ 

jury, with Its antennae, fig„„s out what 

the trutli is. 

As I said, all the parties are Interested by 

hypothesis,and it's up to you to fi 

P 0 you to figure out whether the 

"Xpert witness and Rudy have an 

y f^ave an interest in the testimony. 

■fhe next thine I win u 

PI Will talk about is expert witness. 

it s ot'l'lous but ilisjt hwj/>ri 

just briefly. Usually you can only testify 
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to facts that you know about ono way or another. Either you 
, know then, officially or you knci then, because you saw then,. 
An expert by hypothesis <lc-sn-t know anythinc about the 
facts. But he is asked to assume certain facts or examine 
a fact,jal s;tuation and on the basis of his expertise give 

the court ,r jury a conclusion as to what those facts mean 
in any given situation. 

The most obvious one is a medical expert. If any- 

body served on juries for any length of time, he is going to 

■neet up with a medical expert. Here we have a legal expert. 

The law says that you are entitled to give expert testimony 

such credence as you think it desorves. You are entitled to 

consider whether the m.nn is qualified. , guess there is no 

question in this case about that. You are entitled to 

consider whether the man is qualified, .vhether he understands 
the facts correctly. 

lor example, if an expert gives testimony on a set 
of facts A. and you believe the facts t’o be B, why, then, 
of courso the testimony is useless, noes he understand the 
facts corrects, and in your judgment is he giving some 
valuable advice. 

It's presumptuous you might think to try to apply 
to an ex,,.-,rt your judg,nont, but you have to do that every day 
>n your life. if somebody in your family gets sick and it's 
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■ m, 

a serious sickness and you pet a const: Itation and two doctors 
come in, both eminent, and they come up with a different 
result, different recommendation, you have to decide. No 
way of petting around it. You have got to decide which 
recommendation to follow. And the fact that you are not a 
doctor doesn't relieve you of the obligation deciding, if 
It's your child. And you have to decide. And you size up 
the expert and use your antennae to come to a conclusion. 

It's the same thing here. 

Now, burden of proof. The burden of proof in a 
civil case is simply this: It means that the party having 
that burden, and I will toll you who that party is with 
respect to the several issues, the party having that burden 
has the obligation of persuading you that hIS version, I am 
using the singular for simplicity -- that his version of the 

facts or of the issue to be presented to you is more probably 
correct than not. 

That'? all there is to it, -If the party having the 
burden pesuades you that his version, his contentions with 
respect to the issue are more probably correct than not, ho 
ha» borne that burden. If, on the other hand, he leaves you 
in a framo of mind that his version is less probably correct 
than not, obviously he hasn't. Or if, on the other hand, 
your mind xs in equipoise, then you can't make up your mind 
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your not supposed to flip a coin, he hasn't satisfied his 
burden and it qoes to the other side on that issue. 

In this case the burden is different on each set 


of questions put to you. Question Number 1 is one set and 
question Number 2 and 3 I call a second set. You must first 
decide with respect to the first question as to whether the 
defendants individually, you have to decide this question 
different with respect to each defendant, acted in qood 
faith. As to that, each of them has the burden as above 
described. Of course, as to any defendant who bears his 


burden of satisfyinq you that he acted in qood faith, so you 
answ-r question Number 1, yes, that ends your deliberations 
With respect to that defendant. 

As both counsel — one or both, I think they both 
said it, malice and qood faith are just mutually inconsistent 
theories or facts and if any defendant satisfies you his 
burden as to the first question, you put answer yes opposite 

his name in the case, your problem is over so far as he is 
concerned. 


If, however, you answer no as to any defendant in 
the answer to the first question, then you must qo on to 
consider whether he or any of them acted with malice towards 
these plaintiffs or either of them, as if so, that damaqe. 
should t,e awarded as to matters - no, what damaqe should be 
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2 

awarded. 


3 

As to those matters, malice and damages, it is the 

t 

4 

plaintiffs who have the burden of proof, and everything I 


5 

have said about burden of proof applies to them. 

' 

e 

So much for general rules. Lot's get down to the 


7 

particular issues in this case. 

1 

8 

As I told you at the outset, there is no question 


9 

but that these defendants were illegally on the premises. 


10 

That is those who were on the premises and the others 


11 

illegally sent them. The New York Court of Appeals estab¬ 


12 

lished that fact. To be sure, the New York Court did not 


13 

do so until two years after the event, and even then three 


14 

out of the seven Judges thought the defendants' actions had 


15 

been proper. 


16 

But that's all beside the point. As far as we are 


17 

concerned, tlio Court of Appeals, which is the highest court 


18 

in the State of New York, has spoken and its ruling as to 


19 

that fact has to bo accepted by us. 


20 

The only questions we are now to decide, and by we. 


21 

I mean you acting under the rules as I shall lay thorn down to 


22 

you, IS the question of the defendants’ good faith or lack of 


23 

it, and possibly malice, or lack of it. 


21 

I’rollminarily lot no tell you that you should not 


2'> 

concorn ynursolvos with tho consoquencos of tho finding of 
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Kood faith or lack of it. That win not end the case. That 

3 

i .iust throws the ball back at n,e. And it is then for „e to 

4 

decide, with the information provided by you of whether they 

5 

Acted in seed faith or not, whether and to what extent they 

e 

ere responsible for damages to the plaintiffs for their 

7 

concedodly ille/»al act. 

1 

8 

Of course, if you come to malice, then you must 

9 

consider the consequences, because as the question put before 

10 

you indicated, you must fix any damages to be assessed 

11 

because of malice. I have nothing to do with that. 

12 

Getting down to good faith, and the same applies 

13 

to malice, I want to emphasize that we are trying an 

14 

exceedingly narrow issue here, namely, what was the state of 

15 

mind of each of these defendants from July to December 1962. 

16 

bet me repeat: What was the state of mind of each of these 

17 

defendants from July to December of 1962 . 

18 

It may seem to you that most of the evidence in 

19 

this trial has related to other and different periods of 

20 

time. That evidence was admitted and may be considered by 

21 

you only as bearing on the state of mind or the reasonableness 

22 

of such scate of mind during those critical months. 

23 

I'n the question of reasonableness, you will recall 

24 

At one puiat in the trial , excluded certain evidence on the 

2.') 

1 

1 

. . . tho only issue, and that after 

1 
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a recess and having been chastised by my law clerk, I 


reversed myself and told you that the evidence was admissible 
not only as to state of mind, but as to its reasonableness. 

As to that I want you to understand that every time 
I use the term good faith, either in this charge or in the 
questions submitted to you, ! mean good faith reasonably 
arrived at. 

Thus, deciding whether the defendants acted in 
good faith, you must apply two tests: First, did the 
defendants have the subjective belief that they had the 
lawful authority to make the inspection? First question. 

Did the defendants have the subjective belief that they had 
the lawful authority to make these inspections or to order 
them? Second, was it reasonable for them to" have such 
belief in all the circumstances. Second, was it reasonable 
for them to have such belief in all of the circumstances? 

Turning on the first element, namely subjective 
belief, by this it is meant, did the defendants in their 
own minds think tliey were acting with authority and pursuant 
to valid law. 

Tllli FORliMAN; Would you repeat that? 

Till: COURT: Turning to the first element, namely 
suhjeciiv'j belief, by this it is meant, did the defendants 
in tlic i i own minds think they were acting with authority and 
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pursuant to valid law. 

Turning to the second clement, of good faith, nanaly 
whether the defendants belief was reasonable, you should 
consider whether an ordinary reasonable person in the same 
position as defendants back in 1962, operatinR under the 
sane circumstances, would have believed that the inspections 
were made ivith authority and pursuant to valid law. 

In deciding that question, the fact that the New 
York Courts later found these three inspections to be 
illopal does not of course mean in and of itself that the 
defendants lacked Rood faith. i 

In other words, in determining whether the 
defendants in good faith believed in their lawful authority 
to make tiic inspections, you should consider-this question 
in the light of the defendants themselves acting at the time 
when and under the circumstances in which they acted. You 
should not consider the reasonableness of the defendants' 
belief in the light of what happened afte- the entries and 
searches complained of. 

Wo are not looking at this with 20/20 hindsight. 

Wc are putting ourselves in their position and what reasonable 
?*oople ]ii their position would have done or should have done. 

I lie quo. cion Is, given the position the defendants tell us, 
tiio faces and c.-turnstanccs existing at the time of the 
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searches and the peneral understanding of the law which 
governed such matters at that time, was it reasonable fo^ the 
I defendants to believe that their entry and search was proper 
and lawful? 

Hvorything I have said to you regarding good faith 
must be applied by you separately with respect to each 
defendant on an individual basis. Obviously I can have good 
faith and somebody else can't have. It doesn't necessarily 
follow. 


11 

12 

13 

14 


15 


16 

17 


18 

19 

20 
21 
22 
2.1 
21 


25 


Lot's take up the matter separately as to..each 
defendant. Let's start with Johnson, the building inspector. 
He was the first man involved in the July 24 inspection. You 
will recollect his testimony. The principal issue as to him 
is whether he entered the premises as he vie^ved his own 
actions for the legitimate official purpose of chocking out 
a possible ordinance violation or for the wholly impermissible 
purpose of showing his architectural friend interesting 
sights. 

As to that, I must confess to you my own 
impropriety, at least as I view my duties, in » xpressing a 
view on tliat issue. You will recollect that at one point I 
sustained Mr. Stern's objection to one of Mr. Lubell's 
•jncstii.iiu to tho expert on the ground that there was no view 
of the ei'idencc which would support a concltision that 
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Mr. Johnson was enterinp, for anything but an official purpose. 
I have since reconsidered and concluded that you may, if you 
wish, come to such a conclusion. 

Pm not Roing to tell you that I have no view on 
the matter because if I told you that, you wouldn’t believe 
anything else I say to you. But let me remind you in the 
strongest terms at my command that what I may think of the 
issues should have no possible influence on you. 

I should have made my ruling, according to my view 
of my duties, I should have made my ruling at the side bar 
so you wouldn't have heard it. Please don't compound my 
error by paying the slightest attention to what I said 
on that subject, 

I 

While we are on the question of Ml^. Johnson's 
I architectural friend, no one contends that Mr. Johnson had 

I 

any business bringing him on tlie premises. On the other 
i hand, I do not understand that the plaintiffs claim any 
injury or damage because of the architect's presence. The 
arcliitect's sole relevance to this case is this: Did 
Mr. Johnson go on the premises for the official reason of 
inspecting for possible ordinance violation and simply take 
advantai;; of tlio opportunity to sIjow his companion an 
intcro:. Li ag, building, or was the purpose of Mr. Johnson's 
i entry a j ,-htsco ing one, and was all this talk of official 
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business an afterthought dreamed up after Mr. Johnson saw 
what he considered to be a violation? 

That is the issue. And of course as I remind you, 
every time I say good faith, I mean reasonable good faith. 

There's been a lot of dispute here as to whether 
there was in fact a violation. Let me try and put that in 
perspective. It doesn't make any difference to the actual 
propriety of defendants' actions either before or after the 
Court of Appeals spoke in 196 4 whether or not plaintiffs 
wore in actual violation of the ordinance. The whole 
purpose of the ordinance purporting to authorize entry is 
to permit the building inspector to resolve that question. 

The extent or lack of the actual violation can 
only bo relevant, if you find it so, to the question of 
defendants' reasonable good faith. Let me give you an 
example. 

Supposing a building inspector should force his 
way into Mrs. Jones' barn. Mrs. Jones, I may tell you has 
nothing to do with this case, and the building inspector is 
not Mr. Johnson. Supposing a building inspector should 
force his way into Mrs. Jones' bam, find everything in 
absolute order and be able to point to no cogent reason for 
believing her to have done anything wrong. 

Such an inspector may point out that the ordinance 
A-71r 
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doesn't require any evidence of wron^doinp, all it requires 
that it be his official purpose to find out. To which a jury 
mipht reply, that's all well and pood, but you don't go 
arovmd forcing entry into everybody's barn, but therefore 
suspect you must have had some other motive, and we reject 
your claim to have been acting in good faith. 

I don't suggest my example is in any way relevant 
here, but I give it to you in the hope of clarifying the 
point. All this evidence as to whether there was a violation 
lias nothing to do, neither establishes or rebuts. It has 
whatever bearing you think it should have on the question of 
good faith. 

As to Mr. Johnson, if you find his initial entry 
was not in good faith, or that he had failed* to bear his 
burden of proof on that issue, why, you would have to answer 
tlic first question no as to him, because everything else 
followed from that premise as far as he is concerned. If, on 
the other hand, you find the initial entry to have been in 
good faith, you will then consider whether anything in h is 
subsequent actions causes you to modify your conclusion. 

Next lot us consider Messrs. Leach, Mackay and 
lie spa rd, ».ho three trustees who did nothing, so far as we 
aro awaio, but vote. As to them, the questions are: Do you 
l elievc th;4t at the time they voted they believed their vote 
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for inspection was justified? Two, in light of Johnson's 
report and the Village attorney's advice, was it reasonable 
for them to believe they were justified in so voting? 

At this point let me point out that if you should 
have made a "no"finding as to Mr. Johnson on his first initial 
entry, that would have no effect on the other defendants 
unless you found that they were aware of Mr. Johnson's 
impropriety. 

In other words, if you should find that Mr. Johnson 
went in to show his architect a sightseeing thing which he 
has no more business doing than anybody else has, that would 
produce an answer'hcT with respect to Mr. Johnson. It would 
have no bearing on the others unless you found they knew 
about it, or reasonably should have known about it. 

As far as I recollect, there is no evidence to 
suggest that, but that is entirely up to you. You may 
remember something that I don't. 

t 

The question as to the voting trustees or the 
trustees who voted, is simply did -- boils down to, did 

Mr. Johnson's report give them a good faith reason for doing 
what they did. 

And just let mo road it to you, "This morning I was 
passing, tiic haveme property and took the opportunity of 
ontcrin.; it for an inspection, since it had been indicated 
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to me by Mr. John Martin that a number of men seemed to be 
workinq in a commercial enterprise daily. Walking through 
the building confirms this complaint. It is a bona fide 
small production setup, including vats, rolls of paper, 
coloring mats, large quantities of combustible solvents in 
several locations and assorted miscellaneous equipment. 

"Three men are apparently employed there. The 
leader. Ruby, and one of the others did state that they were 
employed by Mr. Laverne and they all agreed that the art work' 
— it's very bad writing — "that they did art work as well 
as the emergency flood control that they were actually workinc 
on while I was there. 

"I was accomplanied by an architect" (reading 
illegible exhibit) I can't read his name"— "who witnessed 
all of the above. This appears to me be a" — something — 
violation of our second orinance. However, I believe there 
has been previous contact with the Lav,rnes on the subject 
and they have been given a" — something — "i don't want 
to stir up anything. 

The operation is quiet, completely internal, and 
on previously attempted inspections I have seen no signs of 

life. 1 await your advice as to your wishes in further pro¬ 
cedure ill this matter." 

And that war, addressed to the mayor and trustees. 
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2 

If you read it, you will have the same difficulty I have in 

3 

making it out. 

4 

That is what was before the trustees, and your 

5 

question is, in the light of everything you heard about the 

6 

state of the law at that time, were they justified In thinking 

7 

— in the first place, did they think, that is your first 

8 

question, did they inside themselves believe that they were 

9 

acting properly in ordering an inspection, and B, were they 

w 

justified in so believing. 

11 

Next, the mayor and the deputy mayor. Of course il 

12 

you have answered "no" as to the other trustees, in other wore 

13 

found against the defendants as to the other trustees, your 

14 

1 answer must be the same as these two. They voted, and if the 

15 

vote was enough to make your answer acting In bad faith, you 

16 

don't have to go any further. Otherwise, taking all the 

17 

evidence into consideration the question is, do you conclude 

18 

that they were reasonably acting in good faith in everything 

t 

19 

they did. It s»ems to me the evidence is frest enough in 

20 

your minds, I don't need to review it. 

21 

Finally, Sergeant Meehan. The question is, did he 

22 

in good faith think he was carrying out orders he was required 

23 

to carr/ out, or to put it more accurately, did he sustain 

24 

his buiMen of satisfying you that such was the case. That is 


the whole question on Sergeant Meehan. Did he in good faith 


think hr: v/as carrying out orders he was required to carry out 

n 
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or putting it more accurately h 

ccuratejy, did ho sustain his burdan of 

“••■tisfyini. you that such was the case. 

l-et us then turn to the question of malice. 1 „ 

<tiscussi„« and in starting to discuss malice, 1 did not wish 

to express any opinion as to whether or not you saould reach 

that question. 1^, talUn* about malice 1 don-t mean to 

supcost that you should reach that question, and by telling 

you I don't mean to susyost that. I don't mean to susyest 
that you sliouldn't. 

As to malice, should you conclude that the 
defendants, one or more of them individually, yood faith 
Has to be individual, and by hypothesis malice has to be 
individual, were not acting in good faith when they did 
the inspections, you will then consider whether they were 
acting with malice toward the plaintiffs. 

The fact that you found the defendants wore not in 

flood faith, would not mean of course i-hat- i-v, 

course that they were necessar¬ 
ily actinn with malifo Vm, ^ 

rialice. You must consider whether they were 

actinp with malice in lipht of wK..*. t 

iip,nt of what I am about to instruct 

you. 

The law permits a jury under certain circumstances 
to awau. punitive or exemplary damages In order to punish the 
wronpdo.r for some extraordinary misconduct and to serve as 
oxami.J,. to others not to onRogo in such conduct. 
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If you should find that the conduct of the defen¬ 
dants was maliciously or wantonly or oppresively done, then 
you may iu the exercise of discretion choose to do so, award 
punitive damages. 

An act or failure to act is maliciously done if 
prompted or accompanied by ill will or spite or a grudge 
toward the injured person. 

An act or failure to act is wantonly done, wanton 
or malicious are two different words but they both wind up 
to malice, if done in reckless or callous disregard of the 
rights of the injured person. 

An act or failure to act is oppressively done if 
done in a way or manner that injures or damages or otherwise 
violates the rights of another person with unnecessary harsh¬ 
ness or e'^verity, as by misuse or abuse of authority or nower 
or by taking advantage of some weakness or disability or 
misfortune of another person. 

These are legal definitions I am reading to you. 

If you find malice as defined by law, you may go on to award 
to the plaintiffs and against the defendants what the law 
calls punitive or exemplary damages. 

1 unitivc damages are not dependent upon or measuxed 
by any actual damage or injury suffered by the plaintiffs. 
Their pm ,.osc is not so much to compensate the plaintiffs 
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as to punish the defendants for having committed a deliberate 


3 

or reckless act in violation of law and to deter them and 


4 

others from enjjaijinp in such conduct in the future. 


5 

The amount of punitive damages to be awarded is 


6 

1 entirely within your province, and in awarding such damages 


7 

you should boar in mind the principle that the amount of the 


8 

damages should be commensurate to the seriousness of the 


9 

defendants' acts. 


10 

As you saw I was just reading there. Did I make 


11 

myself clear, because I was talking down. Did everybody 


12 

hoar me? 


13 

Of course malice or lack of it is an individual 


14 

matter and if you should make such a finding as to one or 


15 

more of tiie defendants, you would have to serparately consider 


18 

what punitive damages should be assessed against each. 


17 

In the question of punitive damages, I think there 


18 

are kinds of principles of law that these people were acting 


19 

under that you should probably know. You will recollect that, 


20 

and it wns brought out in the summation, that all tl»e 


21 

defendants at one point or another, or some of them, said 


22 

we thouglic it was our obligation to take this action. 


Z\ 

There is a general doctrine about zoning ordinances 



wliich >..u may find relevant to their state of mind in that 


^5 

i-spoct. ihat is, if you have got a zoning ordinance, you 
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you have pot to enforce it or you lose it. 

In other words, if I have a house and you are my 
noinhbor, they can't enforce apainst you and not against me. 
And if you don't enforce a zoning ordinance, you run the risk 
of losing it, 

I*m not saying that they would have lost it if they 
didn't do this particular thing. That is something which you 
may consider was going on in these defendants' minds. And 
that kind of distinguishes the situation between now, meaning 
*62, and '56. Because in '57 all they had was no complaints 
but letters to the Lavernes and no answer; nothing. 

Here when the trustees wore meeting they had this 
report before them. They may have, you are entitled to 
wonder on the question of malice, because the reason it 
comes up is, the report says nobody is doing any harm, I 
don't want to cause any trouble. Tliat is what Johnson says. 
Certainly quiet, I don't want to raise a rumpus. And you may 
say then, why the devil didn’t they follow Johnson's advice 
and leave the matter alone. 

I just want you to be aware that that is a doctrine 
of law. There are certainly things not involved here. That 
is, whctlier we approve or disapprove the Court of Appeals' 
decision decided in 1964 , that's the law. 

Another thing not involved here is whether we 
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approve or disapprove of the ordinance. As I recollect, most 
of us are City dwellers and wo are not concerned with that 
kind of ordinance. That is neither here nor there. 

It's an ordinance and the trustees of Laurel Hollow 
have just as much obligation to abide by their ordinances of 
Laurel ilollo\\f as I have to abide by the statutes of the 
United States. It doesn't mean that I am entitled to 
violate them either, nor are they, unless they do it in good 
faith. And they arc not entitled to it then. 

And that is the question here of damages in this 
situation. Nor are we interested in the wisdom or unwisdom, 
wliethor it's too strict or too lenient or anything else of 
that decree tliat was gotten back in '54, I believe it was, 
from the Supreme Court of Nassau County, modified and 
affirmed. All that you heard about. Those are the terms of 
this decree and the trustees had the obligation to enforce 
it as wore advised. 

One thing, there's been talk about advice of 
counsol. Apparently, at least you can infer, at least 
counsel has asked you to infer and whether you do or not is 
up to you, they took these actions on the advice of 
Mr. Platt, who was then Village counsel. 

Advice of counsel is certainly relevant, it's not 
a dofenso. In the first place, you have got to ask yourself, 
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did they actunlly act on that advice, and in the second place,] 
was it reasonable to act on that advice. 

That is what this expert was all about. I can't 
say my la\fycr sent me to do something, if you know perfectly 
well I couldn't do it. I can't defend on the ground my 
la^^er said so, if you conclude I did it before that, but T 
just went to him to get cover. Nor can one defend on the 
advice of a lawyer, if you conclude that I should have known 
better than to take such advice. 

So on the advice of counsel, the question is on 
all the evidence, did they in fact act on his advice and was 
it reasonable of them to do so, and if you conclude yes to 
those questions, you can consider it both as a defense to 
good faith. 

That, ladies and gentlemen, is I think what you 
should hear. In a few minutes I will find out whether you 
should hear some more or not. You may retire. 

(The jury left the courtroom.) 

Till; COURT: First the plaintiff. 

MR. I.UBF.I.L: Your Honor, I request that in addition 
to the instructions that you did give, that you charge the 
jury in the following respects: One is that you advise the 
jury th.it the expert tvas called and testified for the 
do fcndiiut'.;. 
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Tlin COUIvT: Are you under the impression they don’t 

know that? 

MR. LUBhLL: I request that it be. 

TUl: COURT: I'm not goin^ to make myself a fool. 

Do you want me to tell them this witness was called by the 
defendant when they saw Mr, Stem put him on the stand? 

MR. LUBELL: Secondly, your lionor -- 

THE COURT: You have an exception. 

MR. LUBELL: I assume that I have the exception. 

Secondly, I request that the charge regarding good 
faith in terms of a subjective belief and a reasonable basis 
for believing in lawful authority, that you also charge that 
there must be a subjective belief and a reasonable basis for 
belief that the acts were proper, which I btf'lieve ray request 
is that the sense of proper is something different than 
lawful authority. Sometliing less than probably cause but 
something different than lawful authority. On that basis is 
Judge Medina's decision in Bivens. 

THE COURT: I thought I said that, but if ycu have 
doubt, I will make that clear. 

. MR. LUBliLL: In regard to the report of Johnson, 

since yotir lionor road the report and went into some detail 
on it, I request that you charge the jury is to review the 
ovidenn- as to whether any of the defendants talked to 
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Johnson before the board meeting on September 24 or whether 
this was the only thing that they had before them. 

THE COURT: I think I told them this is what they 
had. I don’t recollect any evidence that they talked to him 
bo fore. 

MR. LUBF.LL: My recollection is different. 

THE COURT: Then I won't say anything about it, if 
we have different recollections. 

MR. LUBELL: My recollection is that Mr. Corning 
and Mr. Dubosque testified that they had spoken, they 
believe, to the best they recollect, is tliat they had spoken 
to Mr. Johnson. 

TUB COURT: My recollection is different. UTiat's 

yours? 

MR. STERN: The same as your Honor's. 

THE COURT: I will tell them their recollection 

counts. 

MR. LUBELL: In regard to the Johnson memorandum, 
they should consider what is set forth in the memorandum, as 
contrasted in his testimony as to what l»e did see on July 24. 

THE COURT: I don’t recollect any difference and I 
don't see any point in it. 

MR. LUBI:LL: Your Honor, further in regard to the 
Corning aM.j Dubosque, the mayor and deputy mayor, as to the 
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Saptoinbor 24th board mcetinp and the October 18th search, I 
request that your Honor charRe that Mr. Coming, if the jury 

finds tbac Mr. Corning believed that he had the authority to 
enter as the mayor -- 

lllb courn : That is a lot of nonsense. I heard 
what you said and I won’t charge it. 

MR. I.UIH-LI.: I also request that the same charge be 
nade with respect to Mr. Dubosque as the deputy mayor. 

TIIL COURT: Complete idiocy. A lot of nonsense. 

MR. LlJbnLb: The basis on which I made those 
statements was specific questions and answers -- 

1 Hu COURT: riie questions were nonsensical. You 
mean to say you want the jury -- these fellows are laymen, 
t»iey are advised by their lawyer to go ahead*, do you want the 
jury to psychoanalyze them as of 12 years ago to find out 

whether they are going as mayor to help the building inspector 
or some otlier way? 


MR. LUUhLL; I wanted the jury to recall the 
testimony in which Mr. Corning said he wont in there as 
mayor -- 

lllb (.OURT: You summed up the testimony. They will 
roiiiombo f o very thing you said. 

MR. I.UHIiLI,: I am requesting, but you made some 
roferen.u. just a brief reference, the reference itself I 
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have no disagreement to Mr. Coming and Mr. Dubosqnc. I am 
asking in addition to that reference, tne statement that if 
they went in -- 

THE COURT: They hoard your argument. I told them 
it's up to them to decide. 

MR. LUHELL: Your Honor discussed the obligation to 
take this action, to take some action regarding the situation. 
I request that you instruct the jury that that did not mean 
that they had an obligation to conduct searches or to conduct 
inspections without consent. 

Because I believe that there was some ambiguity, 

I'm sure your Honor didn't mean that, but there was some 
ambiguity as to what that meant. 

THE COURT: If there was any ambiguity, I will 
certainly clear it up. 

MR. LUBELL: Your Honor, you also stated in regard 
to 195 7 correspondence that there was no answer from 
Mr. haveme. I believe, your Honor, it must have just 
slipped your mind, that there was an answer from Mr. Lavome 
in which he said I am not consenting to an inspection. 

THE COURT: I said no satisfactory answer, but if 
anybody got the impression .that I was saying there was no 
answer, J will certainly correct that. 

MR. LUBEId.: Further, your Honor stated that the 
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qtiostion of the oblii-ation to take some action was relevant 
to the issue of mnlice. T merely request that it bo pointed 
out more forcefully that it is not to bo considered in their 
determination of p.ood faith. 

Tllli COURT: I made that clear. I'm not sure you 
are ripht that I have to do that, but I made it clear. 

MR. bUlll-LL: If I can have a moment. 

(Pause.) 

MR. bUBKLL: Finally, your Honor, I would request 
that you charpe the jury that the liquity Court which had 
issued the injunction did have continuing jurisdiction and 
that application could have been made for an inspection. 

As to whether permission would have been granted 
by that Court is something that nobody could* say, but that 
they did have continuing jurisdiction and application could 
liave been made. 

Till; COURT: I thought that was clear, but I will 
make that clear. 

HR. LUUliLL: Thank you, 

MR. STHRN: Just to finish that thought before 
potting to my own requests, your Honor. I take it your 
Honor will in clarifying it inform the jury that an inspection 
order Wwuitl not necessarily follow. 

1 HR COURT: I think that is irrelevant. All ho is 
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entitled to tell them is they had the opportunity to make the 

application. I am not poinp to speculate on what would 
happen. 

MR. STERN: Of course not, your Honor. But the 
implication has been left on summation that it would flow 
as the nipht follows the day. 

THE COURT: I'm not going to get into that. 

^^R. STERN: I respect to that. 

Your Honor did touch on the question of what would 
would happen if the jury found any one of the defendants not 
in good faith, tliat would put the ball in your lap again, I 
tJjink your language was, or close to it. 

Your Honor, I specifically request that you expand 
on that charge in the language that was subiiTittcd yesterday, 
namely in determining the question of good faith of the 
defendants, and each of them in this matter, you should bo 
aware of the following, if you should fi'nd that the defen¬ 
dants or any one of them did not act in good faith, there 
will be other proceedings which are none of your concern to 
determine whether or not the lack of good faith resulted in 
any injury to either of the plaintiffs. 

rilE COURT: That would be misleading because those 
other pMMOodings are going to follow whichever way they find. 

MR. STERN: Depending -- 


A-87 






Glim 33 


rif)i 


THE COURT: There arc goinr to bo proceedings 
t’cforo me. The plaintiff is going to argue that Judge 
•icdina's case doesn’t cover it and you aro going to argue 
it does. So that v/ill only be misleading. 

MR. STERN: I would say this, if your Honor please 
If they come back with a verdict of good faith, the question 
of whether yo.i are going to vacate Judge Medina's order or 
not as to any one defendant becomes academic. 

THE COURT: No, it doesn't. That is the only time 
that the Judge's Order has any relevance, if they come in 
with a good faith. 

MR. STERN: I think we aro saying the reverse. 

THE COURT: If they come in with a good faith 
verdict, then T have got to consider whether Judge Medina's 
Order is right or not. If they come in with a bad faith 
verdict, then I have nothing to worry about. 

^ou said I will only have furt;hor proceedings if 
they come in with bad faith. That's not true. I have 
further proceedings on any. 

MR. STERN: On damages. 

nil; COURT; If they come in with bad faith, I am 
Roing to have damages. If they come in with good faith, I 
ni;. goi.u. to have a proceeding on whether there are damages. 

Certainly the jury knows that you want good faith 
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anj ho wants bad faith. I don't havo to toll them that, any 

3 

more than 1 havo to toll them that the expert was called by 

Lj 4 

you. 

5 

All right. I think I will make it clear the 

6 

opposite of »vhat you want me to make it clear, that I have 


7 

to take further proceedings whichever happens, if that 


8 

wasn’t clear. 


9 

MR. STERN: Oh, that was clear. 


10 

THE COURT: If that was clear, it's all right. Ask 


11 

them to come hack. 


12 

1 

MR. STERN: I have no exception to that portion of 


13 

your Honor’s cliarge. 


14 

rUE COURT: You have an exception to my failure to 


15 

go further. 


16 

MR. STERN: Yes, your Honor. 


17 

(Jury present.) 


IH 

TMi; (.OUIIT; Ladies and yenticmen, I don't think 1 


19 

am poins to make any chanpes, because I think what I have 


20 

said I havo already made clear, but in the course of my life 


21 

I havo found on occasion when I thoupht 1 made somethinp 


22 

clear, otliers disagreed with me. 


Z3 

% 

In the first place, you have to find good faith. 


’l\ 

if you roally believe they were lawful, et cetera. I thoupht 


25 

1 

I also said that they had to be proper. Of course if they 


1 

1 

1 
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2 

thought they were doing something improper, even though it 


3 

uns lawful, you can consider that on the question of good 


4 

faith. 


5 

! I thought I made that clear. hhen I talked at the 


r. 

very end about this obligation, you know, that they might 


7 

feel they were under, I certainly hope I didn't give the 


8 

impression that that obligation in and of itself excused 

t 

9 

j them from doing anything illegal. 


10 

j They were certainly under no obligation to do any 


11 

1 particular thing; they were certainly under no obligation to 


12 

make this particular search. All that they were under an -- 


13 

and you may not consider they thought themselves under 

1 


M 

' obligation to anything. 

1 


15 

1 

1 All I referred to that piece of law about was to 


,6 

j give you a background for answering the question that might 


17 

i 

have occurred to you, why didn't they take Johnson's advice 


18 

' and just let tl>c people alone. 

■ 


19 

Just to get back to the very beginning, nobody has 


20 

any question, tlio Court of Appeals has laid that to rest, has 

1 

21 

1 

any question that what they did here turned out to be wrong. 


22 

riiere is jio question about that. 


2'l 

There is no question that they had options which 


21 

they dul.'i't take. They could have gone to a Court of liquity 



and asbi-.il lor an order to enforce that previous decree and 



A-90 

iH’i' in roiiHT i>»-*»OMTf »» u i counTHOu^r 






ellm 3f) 




they could have f^one to a Magistrate or some judicial house 
and asked for a warrant. We wouldn't have been here if they 
had. The question is, did they act in good faith as I have 
described it to you in acting as they did, or with malice. 

Just a few housekeeping details. You can write 
anything you want on these documents. The clerk has the 
original, and when you arrive at a verdict you will execute 
and mark your answers on the original which he has. You can 
use these documents for scrap paper or any other way you find 
it helpful. 

Your decision must be unanimous. Another thing 
that is different from across the street. Across the street 
it can bo six to five. Here it must bo unanimous. 

Any time you want evidence read, you just ask for 
it. If at any time you feel you want mo to repeat any part 
of my charge or explain it further, just send a note by the 
clerk, and it will bo done. If you want, an exhibit, just 
ask for it. 


If you ask for evidence, don't expect instant 
replay, because naturally the question wasn't asked with 
your particular question in mind, and wo will have to do 
some scouting around to figure out what part of the record 
should l.‘i read. So go on with your deliberations. It may 
be a hnll hour or longer before wo got together with the 
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reporter anil the lawyers. 

One wore thinp,. Maybe, I am not suggestinp you 
will, maybe at some point on some issue you become doadloclced 
and you may want some advice from me as to how to resolve 
that deadlock. Should that happen, and I'm not suggesting 
it will, but should it happen, don't tell me how you stand. 

I don't mind you telling me we are five to one or four to 
two or anything else. But don't tell me in which way. 

The reason is obvious. It will bo my obligation 
then to reason with you and suggest ways of maybe resolving 
your diffictilties. If I know you arc five to one for one 

side or the other, there are no form of words that I can 
fashion to fail to get the otlier one to go over to the 
majority. If 1 don't know, my wording will-just be to help 
you form a verdict. 

Any further comments? 

MU. bUBliLL; No, your Honor. 

Till-. COURT: Ladies and gentlomon, the marshals 
will take you to lunch. When you are finished they will 
return you to the jury room and you can start your delibera¬ 
tions. Dtltor proceedings will be going on in this courtroom 
this aiLcinoon but you have priority. 

’Ihc alternates are excused. 

t'lhe two alternates were excused and left tho 
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courtroom.) 

(At 12:40 the marshal was duly sworn.) 

(The jury loft the courtroom.) 

Tim COURT: I want to spread upon the record the 
agreement that was reached in the robing room to the effect 
tliat in the light of the strain on the marshals' resources 
by the criminal cases going to the jury today, the parties 
have stipulated and agreed that the Clerk of the Court can 
act as a marshal for taking care of the jury's wants and 
needs after the jury has been brought back. 

Counsel further stipulate, althought they don't 
know it, that the swearing of the marshals has been waived. 
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2 

(Note received.) 


3 

(Court Exhibit 3 marked.) 


)i 

(In the courtroom in the presence of the jury.) 


5 

Tllh CLERK: Madam Forelady, has the jury agreed upon 


n 

a verdict? 


7 

THE FORELADY: No, unfortunately not. 


8 

THE COURT: The reason I called you in was that I 


9 

thought, reconsidering mv logistics, it would be probably 


10 

better in you haven't reached a verdict at about 6:00, to send 


11 

you home and have you come hack Monday morning. That kind of 


12 

gives you a better v/eekend than keeping you here Friday night. 


13 

Sometimes when it is difficult to agree it is helpful 

* 

14 

to break it up and have thoughts regroup. That was the only 


15 

point of sending for you, to let you know, unless around 6:00 


16 

you think within a reasonably short time you can resolve what¬ 


17 

ever problems you still have, I will just send you home and givr 


i 

you the usual charge about not discussing the case in the 


19 

absence of each other and you can return Monday. 


20 

Can I be of any assistance to you? 


21 

k 

THE FORELADY: ',\lo have a question, your Honoi. , in 


1 ' ^ 

i; 22 

our inondn. We have come to a deadlock about on e question. V.'o 


23 

felt maybe if wo asked you a question, you could assist us. 

1 

21 

1 HE COURT: Did you formulate a question or v;ould you 


25 

like to? 
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THE FORELADY: I'd like to formulate it. We v;ere jusj 
about ready to do it when you called us in. May I ask you, 
would we be doing this just to you or in front of everybody? 

THE COURT: In front of everybody. 

(The jury left the courtroom to resume deliberations. 

(At 6:00 PM a note was received.) 

THE COURT: The note reads: "The fact that the 
building inspector invited the architect to go on the premises 
and failed to identify himself as soon as possible, is this 
pertinent to the decision?’’ 

Well, the answer to that is what they conclude is 
his reason for not identifying himself. I will explain that to 
them. And after a have done so we willhave a conference at the 
side bar in which you can make any further suggestions. 

Would you bring the jury in. Marshal. 

(The jury ent ered the courtroom.) 

(Court Exhibit 4 marked.) 

THE COURT: The question is: "The fact that t he ’ • 
building inspector invited the architect to go on the promises 
and failed to identify himself as soon as possible, is this 
pertinent to the decision?" 

Like most questions of that kind, the answer is, it 
all depends. It depends on what your judgment is as to his 
reason for not identifying himself sooner. As I recollect his 
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version of the testimony, and I guess there is no other version, 
his version of the testimony of that he had been passinn the 
place on several other occasions after this conversation with 
the neighbor, Martin, I think the neighbor's name was, his 
conversation with Mr. Martin and he had looked at the premises 
and seeing nothing, the doors locked and no way to clarify 
one way or another this complaint. And that on this occasion, 
having been a storm, he rode by and he saw the door open and 
thought this would be a good opportunity to check out this I 


compl aint, and he went in. 

And, as you recollect, of coursse, the fact that I 
remember the testimony this way obviously is not control I inn. 

As I remember it, he looked around for somebody to talk to and 
found nobody, and all of a sudden, hoard some sort of sound 
or a light, or something -- I can't remember the details -- 
and found these men working, and immediately began to connisr'rr 
ate with them and then walked back towards the main part of j 

the house; and at one point Rudy said to him, "are you the | 

I 

broker?", and he said "No, I'm the building inspector." And 

I don't know tliat he ever identified his architect friend. { 

i 

I'm not oven sure where the architect friend was at that ;'oint.' 


And then they had the conversation. And then he said, 'if 
you are the building inspector, go out." 

If you come to the conclusion that he did that fo 

A-96 

toiiT Ml RN 01'. r ni 1 {.rignT ns couaTM>'i» 




596-d 

conceal his status for some ulterior motice in order to 
disarm or deceive Rudy, why, then, I should think that would 
be most significant bearing on your judgment whether ho was 
acting in good fait. 

But, on the other hand, if you come to the conclusion 
that he just saw the opportunity to effect the inspection and 

a 

didn't really think one way or another whether it would be 
objected to or wouldn't, he just walked in and began talking 
about the first thing that seemed important at that instant, 
which is the problem that they were having, and just didn't 
identify himself because it didn't occur to him that it was 
necessary until the question of who he was had arisen, anri he 
said, "no, I'm the building inspector," if that is your con¬ 
clusion, I would think it would have minimum, if any, pertinenc' 
to the decision. 


view? 


side bar. 


Does that answer your question from your point of 


THE FORELADY: Yes. 

THE COURT: I am going to ask counsel to come to the 


(At the side bar.) 


THE COURT: First the plaintiff. 

MR. LUUELL: i would request that your Honor indi¬ 

cate that the question of whether he identified himself when 
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he came in and the fact that the architect accompanied him 
may be considered by them in det ermining whether, when he 
came in his state of mind was, he was coming in as the 
building inspector or on the tour. 

THE COURT: That is not the question they asked me. 

Declined. You have your exception. 

MR. STERN: I thihk your Honor covered it adequate ly, 

(End of side bar discussion.) 

THE COURT: Now, ladies and gentlemen, as to logis¬ 
tics, what would be your pleasure? Are you in a situation 
where I ought to give you 20 minutes or so and decide whether 
to let you go, or should I let you go now? 

Why don't you go out and let me know whether I 
ought to let you stay until 6:30 or whether I should let you 
go now. 

(The jury left the courtroom.) 

(Continued on next page.) 
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(r.t 0:10 I’M n note wns recoived from the Jury.) 

{In tlie courtroom in the pre.soncc of the jury.) 

Tiil. COUKT: Do counsel v/aive callinq the role? 

MU. LUIlELL: Yes, your Honor. 

MR. SVHRIJ: Yes, your Honor. 

THU CLDlhC: Madame Fore lady, lias t)ie jury aqreod 
upon a verdict? 

TilE FORKLADY: Yes. 

THU CLDRR: Would you road off the verdict, pleas 

THL FORHLADY: ON the first question, shall I 
read uhe entire question? 

Till: COURT: No, just the answers to the questions. 

Tlii: roI’.LLDAY : Iluqh Johnson, Uuildinq Inspector, 
ves. Orin ucacli. Trustee, Yes. Jolin Maelcay, Trustee, 
yes. Douqlas Oespard, Trustee, yes. Hov;nrd J. Corninq, 
Jr., Mayor, yes. Udward J. Meehan, Police 5>erqeant, yes. 

Yes on all counts. As a result, wo did not bother with 
2 and 3. 

iiutchinson Dubosque, Deputy Mayor, Police 
Coinmisj.ionor. Trustee, yes. As a result we did not 
do anytiiinq on 2 or 3. 

Tllb COURT: Ladies and qentlomen, it is r>ot 

riy jn . I ice to comment on verdicts, because I consider it 
noui: • • . iv business beforehand. It doesn't become my 
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iu'r>i; <’.f tor yco-i liiivo reachod a verdict. 

I do want to oxproRs ray appreciation for the 
obvious conscient j ous attention you have tivcn to tliis case. 
It v/as obvious during the proceeciinqs that you carefully 
listeneu to evorythinq that was qoinq on and the nature 
of your tic 1 ibcrati ons underlines your conscientious work. 

All I can say is thatl Dope you qet tire feolinq 
of sati ntact ion which t’.ie perforraance of important work in 
a conscieiitious manner should qivc you, because the work tha 
vou do and those Ike you in what makes the judicial system 
tick, and in i;iy vie\; is tiro proper -- particularly at tiiis 
l.imo t lie i'ropor f uricti on i nq of the jury is one of tire 
i.ajt iMorirtant olop.cnts in t.his country. 

Vou are excused. 

jurv was di.scharqod and left the courtroom ) 

IIR. STFIRIJ: I make the statement that J will 
at my first available opportunity, I .Irave a court schedule 
on Monday and i’uesday, and Hr. Shav/, v/ho represents the 
vill .< e, a partner of Dreed, Abbott, I think will be back 
by th. ni<id]ii of the week from his vacation. I will make 
an • ; ’ orl. to discuss it with him and report to your honor 
or I . 1 . liim to tv'iioi t to your Honor. 

Till; COURT; I.’o, I don't care to hear from liim. A1 
I ■ ■ ' d tH.ar Lrom you tv;<5 and let Hiss Pcssin kno\/ t\:o 
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wcol ;3 from Monday, this comincj Monday, whether or not you 
Jaavo been to settie the case. 

MR. GTCRM: YOur Honor, may somebody else in the 
office do that? 


Tin: COURT; Yes, anyone. 

MR. GTHRU: I hae an appointment in the Court of 


Appeals. 

THH: COURT: I don't care hov; Miss Pessin gets the 
information. 

MR. STERN: I just wanted to be sure. 

Tlin COURT: You ought to know in two V7eeks whether 
you can settle the case or not. 

Assuming that you can't, I will put it down for the 
second Friday to argue v;hat follows from th-is decision. At 
that time I \/ould like the plaintiff to have put in written 
form an offer of proof c».s to damages, having each item 
nuuibc.n^d, ti-.e type of damage, and the amount of the claim. 

Thojil v/ill hear argument on point 1, v/hether the 
fjlaintifiic are entitled to any damages in light of the jury' 
decision on good faith, i. e. do I follow Judge Tenney or 
dfui't V. I'oiiit 2, assuming I follcjw Judge Tenney, what 
i L<;m!: m d.Jimatje are tiiey entitled to. I won't go into 


...t.ii that in mind, do you want to \/rite more brie fs 
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tlian you have v;ritton already, or do you want tcj rest on 
i.ho briefs you hav o submitted to Judge Tenney? 

ilR. GTKRN: If it's all riglit with your Ilojior, we 
will reviev/ the briefs v/c submitted to Judge Tennc'v , and we 
submitted tlie same to you, and consider in the liglit of this 
development. My present tendency is that we will write 
another l^rief. 

THE COURT: In ''iew of the fact that you have the 
burden of jiroof, so to speak, because you arc faced with 
Judge Tenney's order and prima facie I would tend to follow 
it, GO you will servo on the plaintiff the first Friday in 
Aoril and give my Clmi.\l)ers a copy, your brief, and tlion I 
will ask tlio plaintiff to serve his brief the follov/ing 
Thursday. 

MR. STERN: Yes, your IlOnor. This is April? 

THE COURT: This is all April. What I shall do then 
is, ulhimatoly give you a decision. Of,Course, if the 
decision is that plaintiff is entitled to no damages, the 
next step is the Court of Appeals. It has nothing more to 
do v;iUi iiie. 

xf. tlu: decision is that the plaintiff is entitled to 
some bi.i not all damages, tlien I will rule as to each item: 
"Paratp li 1 allowed; paragraph 2 disallowed," and so on. 
And ti; .< I will again give you an opportunity to settle. 
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:-.t that point you have the choice of oitlier settling 
chc wl.nl..;: action, allowing for tlie possibilities of appeal, 
and nofort}i, or you may settle what you agree that if the 
ruling stands the jury would likely give you and v/e v/ill 
put that sun in and v/j thout prejudice to tiie right of either 
one of you to appeal. 

'The defendant appeals from my allowance and the 
plaintiff appeals from sucli items as I have disallo\;ed. If 
you can't even agree on that amount, then we will have to 
empanel another jury to try that case. But I can't believe 
that \;ould -- 

HR. STLICl: Or submit it to a Referee or whatever. 

Tin: COURT: But I can't believe that you cannot 
agree on \/l!at a jury would find, after my view of the law. 

HR. STKRTI: With your Honor's lielp. This assumes, 
of course, tlie representation tint the village -- 

TIIF. COURT: Whatev’er the village does. You have to 
face up to tlie judejnent. But as far as settlement is 
concer.u. 1, do the best you can. 

'!R. BT r.RIJ: 1 will do tlie best I can. 

HR. l,UlH:r..L: I just v/ant to prosurvu my rights and 
rn.d-.r- *1. usual notions at tliis time, or does your Honor — 
I’lii: COURT: It seeras to me that your motions will 

b>- n.i ■. • ii this arqun. at. 
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MR. I.UIiULIi: The notions in regard to the verdict j 

v.’ill bo mad<! on tiiis argument? 

Tine COURT: You noUe on the usual grounds to set 

aside? 

HR. LUBULL: Yos, and for a new trial, et cetera. 

TiIE COURT: Mo reason you should not do it now, is 

there? 

MR. hUH):LL: Mo. My first motion is to set aside 
the verdict and c'nter judgment in favor of the plaintiffs 
or, in the alternative, to net aside tlie verdict and to grant 
the plaintiffs a nfn/ trial; and the second motion is to 
set a.side* ti.c verdict and to grant a nev/ trial on the law anc 
on the evidenct;, as well as tl>e exclusion of that particular 
area of proof. 

THE COURT: Yon; and you renov/ all motions that 
v/oro denied. 

MR. I.UBELL: Yes. all the motions, prior m.otions 
which were denied during the trial. 

THE COURT: All right. Gentlemen, I learned a 
lot of Constitutional law. 

(Tine noted: G;?0 PM.) 
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1. Were the defendants or any of them between the 24th of 
July and the 17th of December, 1962 acting in the good 
faith belief that they were carrying out the obligations 
of their respective offices, and acting pursuant to lawful 
authority? Answer "Yes" or "No" separately as to each 
defendant. 


Hugh Johnson, Building Inspector 
Orin Leach, Trustee 
John Mackay, Trustee 
Douglas Despard, Trustee 
Howard J. Corning, Jr., Mayor 
Hutchinson Dubosque, Deputy Mayor, 
Police Comm. & a Trustee 
Edward J. Meehan, Police Sergeant 


2. With respect to any of the defendants as to whom the 

foregoing question was answered "No", did such defendant 
act with malice toward the Lavernes or either of them? 
Answer "Yes" or "No" separately as to each defendant. 

Hugh Johnson 
Orin Leach 
John Mackay 
Douglas Despard 
Howard J. Corning, Jr. 

Hutchinson Dubosque 
Edward J. Meehan 


3. If the answer to the 2nd question is "Yes" as to any 

defendant or defendants, what punitive damages should be 
awarded as against each such defendant? 




EXHIBIV 

U. S. OIST. CCt 
S. 0. OF N. ». 

MAR V - 197A 


Hugh Johnson 
Orin Leach 
John Mackay 
Douglas Despard 
Howard J. Corning, Jr. 
Hutchinson Dubosque 
Edward J. Meehan 


$ 

$ 

$ 

$ 

$ 

$ 

$ 
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PROOF ON DAMAGES 










u:.T:r::D statcs distpict court 
Gou'i-^r.:i DISTRICT OR i;nw york 

ERWINC and ESTELLE LAVBRNE, 

Plaintiffs, 


-against- 


-X 


67 Clv. 2830 


HOWARD CORITIMG, St al.. 


Defendants. 

t 

————X 


PLAIHTIPPS* OFFER OF PROOF ON DAMAqB ITEMS 

In response to the direction of the Court to prepare 
and file an Itemized "Offer of Proof", and In accordance with the 
letter of Abigail pessen. Esq., dated K^arch 18, 1974, the follo*vi. j 
Is plaintiffs* Offer of Prooft 

1. In connection with the criminal proceedings brought 
by the Village of Laurel Hollow In the name of the People of the 
State of Hew York In which were adoltted the fruits of the three 
entries and searches ultimately held Illegal by the Rew York 
Court of Appeals, plaintiffs will offer proof of bills and payments 
to attorneys and legal printers In the amount of 13,400.00. Tlte 
Court of Appeals dismissed the Informations on June 10, 1964. 

2. In connection with the first contempt proceeding 
brought by the Village In which were admitted the fruits of the 
entries and searches of July 24 and October 18, 1962, and the 
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second contempt proceodinq brought by the Village in which were 
admitted the fruits of all throe entries and searches ultimately 
held illegal by the Ucw York Court of Appeals, plaintiffs will 
offer proof of bills from and payments to attorneys in the amount 
of $2,175.00. The Appellate Division, Second Department, reversed 

I 

the contempt orders on Jbly 12, 1965. 

3. In connection with the penalty proceeding brought 
by the Village in which the contempt orders based on the building 
inspector's affidavits of the three entries and searches were the 
basis of the summary judgment obtained by the Village and subse¬ 
quently reversed, plaintiffs will offer proof of bills from and 
payments to attorneys in the amount of $4,500.00. 

4. Xn connection with a proceeding brought by the 
plaintiffs against the Village and individual dficlals for prims 
facie tort and related tortious acts, the complaint of which was 
dismissed on February 15, 1969, plaintiffs will offer proof of 
bills from and payments to attorneys, legal printers and legal 
reporters in the amount of $11,410.46. 

5. Xn connection with an action brought by plaintiff 
Brwine Laverne against jjndividual Village officials for a mali¬ 
cious prosecution conspiracy in connection with the criminal pro¬ 
ceedings, which was dismissed on October 23, 1964, plaintiffs will 
offer proof of bills from ^ id payments to attorneys in the amount 
of $2,708.25. 

6. Xn connection with an action brought by plaintiffs 
against the Village and individual officials to declare unconsti¬ 
tutional t)w soning ordinances, which was dismissed on Vovember 30. 
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1964, plaintiffs will offer proof of bills froa and payments to 
attorneys in the amount of $2,024.75* 

7. Plaintiffs will offer proof that as a result of tha 
entries and searches and tha criminal, contempt and penalty pro¬ 
ceedings brought on the basis of evidence illegally obtained in 
the said searches, they ware subject to stress caualng trauam and 
they %#era deprived of the use of their home as art studios re¬ 
sulting in serious impairment of plaintiffs* ability to create 
designs and concepts which subsequently would be embodied in 
income producing products. 

8. Plaintiffs will offer proof of mental «nd emotional 
distress incurred by them as a result of the three entriss and 
searches and ftirther mental and emotional distress incurred by 
them as a result of the criminal, eoato>q>t and penalty proceedingj 
brought on the basis of evidence illegally obtained in-the three 
entries and searchss. 

9. Plaintiffs will offer proof that they were deprived 
of their Constitutional rights under the Fourth and Fourteenth 
Itosndinents to the U.8. Constitution by reason of the three entrioa 
and searches: 


Kocpoctfully Submitted, 

Colin, Cllchstdin, Lurio, Ostrin ft Lubell 
Attomoyo for Plaintiffs 

By Ji:_ 

Jonv-ithon W. Lubell 
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ErwiiM* LAVKRNE and Lavprne, 

Plaintiffs, 

V. 

Howard J. CORNING, .Ir„ et al.. 
Defendants. 

No. 67 Civ. 2830. 

United States District Court, 

S. D. New York, 

Civil Division. 

May 21, 1974. 


Civil rifrhts action was brought by 
property owners against various village 
officials who had played some part in 
inspections of their property. The Dis¬ 
trict Court, Whitman Knapp, J., held 
finding that building inspector and 
other village officials acted in good faith 
in believing that their inspections were 
lawfully authorized by village ordinance 
subsequently held unconstitutional con¬ 
stituted a complete defense to such ac¬ 
tion. 

Complaint dismissed. 


Civil Bights C=»i3.io 

Finding that building inspector and 
other village officials acted in good faith 
in believing that their inspections were 
lawfully authorized by village ordinance 
subsequently held unconstitutional con¬ 
stituted a complete defense to civil 
rights action brought by property own¬ 
ers against such officials. 42 U S C A 
?i§ 1983-1988; U.S.C.A.Const. Amend. A. 


Cohn, Glickstein, Lurie, Ostrin & Lu- 
bell by Jonathan W. Lubell, New York 
City, of coun.sel, for plaintiffs. 

Mudge, Rose, Guthrie * Alexander by 
Henry Root Stern, Jr., Thom.as R. Ks- 
posito, P. Jay Wilker, New York City, of 
counsel for defendants 

OPINION 

WHITMAN KNAPP. District Judge. 

The events underlying this civil rights 
case had their origin twenty years ago. 


Since then something like a dozen judi¬ 
cial decisions have been entered on vari¬ 
ous aspects of the case. Village of Lau¬ 
rel Hollow V. Laverne Originals, Inc. (2d 
Dept. 19.‘)4) 283 A.D. 795, 128 N.Y.S. 
2d 326, aff’d, 307 N.Y. 784, 121 N.E. 
2d C18: People v. Laverne (1964) 14 
N.Y.2d 304, 251 N.Y.S.2d 462, 200 N.E. 
2d 441; Village of Laurel Hollow v. 
Laverne, Inc. (Nassau County 1964) 43 
Misc2d 248, 250 N,Y.S.2d 951; (2d 

Dept. 1966) 24 A.D.2d 616, 262 N.Y.S. 
2d 622; Village of Laurel Hollow v. 
Laverne Originals, Inc. (2d Dept. 1965) 
24 A.D.2d 616, 262 N.Y.S.2d 625, aff'd, 
17 N.Y.2d 900, 271 N.Y.S.2d 996, 218 
N.E.2d 703; Laverne v. Coming et al. 
(2d Dept. 1965) 24 A.D.2d 602, 262 N. 
Y.S.2d 71L. appeal dismissed, 16 N.Y.2d. 
866, 264 N.Y.S.2d 103, 211 N.E.2d 523;; 
Laverne v. Inc. Village of Laurel Hollow 
(2d Dept. 1966) 24 A D.2d 842, 263 N. 
Y.S.2d 696; Laverne v. Inc. Village of 
Laurel Hollow et al. (2d Dept. 1964) 22 
A.D.2d 826, 255 N.Y.S.2d 146, 25 A.D.2d 
564, 267 N.Y.S.2d 756, aff’d. 18 N.Y.2d 
635, 272 N.Y.S.2d 780, appeal dismissed, 
386 U.S. 682, 87 S.Ct. 1324, 18 L.Ed.2d 
403; Laverne v. Corning (S.D.N.Y. 
1970) 316 F.Supp. 629; Laverne v. 
Corning fS.D.N.Y.1972) 354 F.Supp. 
1402. It is therefore my fond hope now 
to finally (naturally with the e.xception 
of an appeal) dispose of the matter. 

The procedural history of the case can 
be briefly related: 

In 1954 the Village of Laurel Hollow 
brought an action against Erwine and 
Estelle Laverne (or, more acturately, 
against their wholly-owned corporation) 
to enjoin the Lavernes from using prop¬ 
erty located in the Village in violation of 
a zoning ordinance that forbade com- • 
mf:rcial u.se. The Village alleged that i 
wallpaper was being manufactured on 
the Laverne property. The Lavernes ap¬ 
parently did not dispute the allegation, 
but instead bottomed their defense on 
the doctrine of prior nonconforming use. 
This defense failed, and the resulting in¬ 
junction was affirmed as modified by 
the Appellate Diviaion, Laurel Hollow v, 
Iwuverne Originals, Ine. (2d Dept. 1954), 
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283 A.D. 795, 128 N.Y.S.2d 328, and by 
the Court of Appeals (1954), 307 N. 
V. 784, 121 N.E^d 618. 

Years passed, during which time some 
correspondence was exchanged between 
the Village and the Lavemes indicating 
that the Lavernes' use of their property 
remained a sore point. 

On July 24, 1962 the Building Inspec¬ 
tor of the Village, Hugh Johnson, was 
driving by the Laverne property and no¬ 
ticed that the gate—normally locked— 
was open. His curiosity having recently- 
been aroused by a neighbor’s offhand 
comment to the effect that trucks were 
parading in and out of the Laverne 
driveway, Mr. Johnson drove in. A La¬ 
verne employee, unaware of Mr. John¬ 
son’s official status, showed him around. 
In the course of the tour Mr. John¬ 
son discovered what to him appeared to 
he eviijence that the Lavemes were vio¬ 
lating the 1964 injunction—vii., vats, 
drying tables, etc. 

Mr. Johnson reported what he had 
seen to the Village Trustees, and they 
voted to conduct a second inspection, 
which took place on October 18, 1962, 
Photographs taken by the Village offi¬ 
cials were accidentally overexposed, and 
thus a third and final inspection oc¬ 
curred on December 17, 1962 for the 
purpose of .taking additional photo¬ 
graphs. 

The Lavemes were not asked to con¬ 
sent to these i.ispections, the purported 
authority for them being derived from a 
V'illage Ordinance which provided: 

"It shall be the duty of the Building 
Inspector, and he hereby is given au¬ 
thority, to enforce the. provisions of 
this ordinance. The Building Inspec¬ 
tor in the discharge of his duties shall 
have authority to enter any building 
or premises at any reasonable hour. 
(Art. X, S 10.1)’’ 

There are conflicting versions of ex¬ 
actly what happened next (about which 
more will be said later) but it is undis- 
Iiuted that three separate criminal infor- 

/ 

1. Uuriog (be Mm* iieriotl die LaveroM bail 
rammeii^ lhr«« civil actioo* agaiaat the 


mations, two contempt proceedings and 
a penalty proceeding were brought 
against the Lavemes on the basis of the 
evidence obtained from the inspections. 
Judgments against the Lavernes resulted 
in every proceeding. 

On June 10, 1964 the New York Court 
of Appeals, in a landmark decision, re¬ 
versed Mr. Laverne’s conviction on the 
three criminal informations on the 
ground that the Village ordinance which 
purported to authorize the three inspec¬ 
tions was unconstitutional, and that 
therefore the fruits of those inspections 
could not lawfully be used against the 
defendant (14 N.Y.2d 304, 251 N.Y.S. 
2d 452, 200 N.E.2d 441). 

Following that decision, the other 
judgments against the Lavernes were 
reversed.* 

The instant suit was commenced in 
1967 by the Lavernes against the vari¬ 
ous Village officials who had played 
some part in the three inspections. The 
complaint alleged that under 42 U.S.C. 
§§ 1983-88 plaintiffs were entitled to 
damages—basically the legal fees ex¬ 
pended in connection with the above-de¬ 
scribed litigations—for the violation of 
their Fourth Amendment rights. 

In 1970 both sides moved for summa¬ 
ry judgment solely on the question of 
liability, and Judge Tenney granted 
judgment to the plaintiffs (316 F.Supp. 
629). Judge Tenney’s opinion held that 
the New York Court of Appeals’ decision 
in People v. Laverne, aupra, 14 N.Y.2d 
304, 251 N.Y.S.2d 452, 200 N.E.2d 441 
precluded any finding other than that 
the Lavernes' Fourth Amendment rights 
had been violated. Judge Tenney also 
held "that the question of fact as to 
whether the Village officials had acted 
in good faith would not have to be re¬ 
solved by a trial because good faith was 
not a defense to plaintiffs’ action. 

The following year, the Second Circuit 
Court of Appeals decided Bivens v. Six 
Unknown Federal Narcotics Agents 
(1972), 466 F.2d 1339, on remand from 

Village. All three were (lUiDiMe<l for a va¬ 
riety of Kasona, ate caaaa ritad eaprs. 
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the Supreme Court (1971), 403 U.S. 388. 
91 S.Ct. 1999. 29 L.E<J,2d 619. The Sec¬ 
ond Circuit held that federal narcotics 
agents are not immune from liability for 
violation of the Fourth Amendment 
rights of other persorut, but that they 
may assert their good faith as a defen.se 
to actions brought by such persons. 

On the basis of Bivma, the instant de¬ 
fendants moved to vacate Judge Tenney's 
order granting partial summary judg- 
mer. to plaintiffs. Judge Tenney denied 
the motion (354 F.Supp. 1402). Judge 
Tenney expressed the view that Bivens 
was inapplicable to the case at bar, but 
ruled that as a matter of procedure it 
would be wiser to leave the question to 
the trial judge. Judge Tenney suggested 
that the question of good faith be tried 
and a special verdict employed. 

In March of this year, the court 
adopted Judge Tenney’s suggestion and 
the case went to trial solely on the ques¬ 
tion of defendants’ good faith. As it 
turns out, the suggestion was a very val¬ 
uable one, for the development of the 
record at trial manifestly has afforded 
the court a much fuller and more accu¬ 
rate picture of the pertinent events than 
the one earlier presented to Judge Ten¬ 
ney. 

All defendants testified without mate¬ 
rial contradiction that—in sub.slance— 
the discovery of the apparent violation 
of the 1954 injunction was the result of 
Mr. Johnson's poking around the jiroper- 
ty with the misinformed consent of the 
Lavernes’ employee; and that once the 
violation was discovered, defendants be¬ 
lieved they were authorized and indeed 
obliged to confirm its existence and have 
it corrected. The testimony al.so estab¬ 
lished beyond doubt that defendants’ 
inspections had never intruded on any 
residential portions of the Laverne prop¬ 
erty but had been restricted to areas 
where plaintiffs’ corporation was be¬ 
lieved to be carrying on its business ac¬ 
tivities. In addition, defendants called 
as an expert Professor Norman Dorsen 
of the N.y.U. Law School, who essential¬ 
ly testified that In 1962 only a clairvoy¬ 
ant could have realised that the defend¬ 


ants’ inspections would some day be de¬ 
clared to have violated the Fourth 
Amendment prohibition against unrea¬ 
sonable searches and seizures.- 

Neither Mr. nor Mrs. Laverne was 
able to testify to a single fact that 
might have tended to rebut the defend¬ 
ants’ claimed good faith. The Lavernes' 
testimony centered upon the question of 
whether their own activities on the 
property had in fact constituted a con¬ 
tinuing violation of the injunction or— 
as plaintiffs hotly contended—had mere¬ 
ly been their private activities as profes¬ 
sional artists. It was plaintiffs’ conten* 
tion that the equipment seen by defend¬ 
ants was :’o plainly that which one would 
expect to find in any artist’s studio, that 
defendants’ inference of violation drawn 
from that equipment was a fortiori evi- 
dence of defendants’ bad faith. We can¬ 
not, of course, know whether the jury 
rejected the factual underpinnings of 
this argument or merely declined to 
draw the inferences urged by plaintiffs. 

In any event the jury found specially 
that each defendant had acted in go<vl 
faith, as that phra.se was defined in the 
court’s charge 

At the conclusion of the trial, the 
court invited defendants to make a mo¬ 
tion for summary judgment on the 
ground that to the extent that plaintiff.s’ 
dumage.s were expen.ses incurred in con¬ 
nection with the legal proceedings 
brought against them, such damages had 
not been "caused” in the legal sense by 
defendants’ acts but rather hy plaintiffs’ 
insistence upon continuing to violate the 
village zoning ordinance and injunction. 
However, in view of the disposition 
being made of the main issue, the reso¬ 
lution of that question becomes academ¬ 
ic If good faith be a complete defense, 
no other question need be considered. 
For the reasons that follow, we hold that 
the good faith in which defendants were 
found to hove acted is a complete de¬ 
fense to the action. 

We begin with Bivena. There, as Mr. 
Justice Brennan describes it in his opin¬ 
ion remanding the matter to the Second 
Circuit, federal narcotics agents entered 
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Bivens’ apartment early one morninj? 
without a warrant, manacled and arrest¬ 
ed him, searched the entire apartment 
and then took him to the federal court¬ 
house where he was questioned, booked, 
and strip-searched. Bivens subsequently 
brought suit in federal,court seeking 
$15,000 from each agent under the 
I'ourth Amendment for the emotional 
damage he had suffered as a result of 
his warrantless arrest without probable 
cause. The district court had originally 
held that-l) the plaintiff had no federal 
cause of action under the Fourth 
Amendment,and that 2) even if there 
were such a cause of action, the federal 
agents were immune from suit [276 F”. 
Supp. 12 (E.D.N.Y.lSftT)}; The Court 
of Appeals affirmed on the first ground 
and thus did not reach the second (409 
F.2d 718). The Supreme Court re¬ 
versed, holding that the plaintiff did 
have a cause of action under the Fourth 
Amendment and remanded the case for a 
ruling on the immunity question (403 
U.S. 388, 91 S.Ct. 1999, 29 L.Ed.2d 619). 

On remand, the Court of Appeals held 
that the agents did not have immunity, 
but that they could assert the defense of 
good faith. The court stated (456 F.2d 
at 1348): 

It is a defense to allege and prove 
good faith and reasonable belief in 
the validity of the arre.st and search 
and in the necessity for carrying out 
the arrest and search in the way the 
arrest- was made and the search was 
conducted. We think, as a matter of 
constitutional law and as a matter of 
common sense, a law enforcement offi¬ 
cer is entitled to this protection." 

In so holding, the court noted that the 
defense of good faith is available in 
analogous § 198.3 cases brought against 
state and local police officers, and that 
it Was equally available in fal.se arre.st 
cases at common law. The court also 
observed that the law of "probable 
cause" was so complex and chameleon- 
like that it would be grossly unfair to 

J. I'lHintiff* rit* Heminffton for th<! (iroposi. 

• loll that gowl fnilli waa Bo d«ftaa« at com- 
roon law. The iIm'IsIob apacKIcalljr itaitN 
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require police officers to act at their 
peril while trying to find their way in 
that "thicket.” 

The question before us is whether 
there i.s any sound reason to hold the 
reasoning of Bivena inapplicable to the 
case at bar. We think not. 

All parties are in agreement that Biv¬ 
ena and the other pertinent luthorities 
stand for the proposition that good faith 
should be permitted as a defense to a 
civil rights action if that defense could 
have been asserted in the most analo¬ 
gous tort action at common law. The 
.sole disagreement is whether good faith 
could have been asserted in the closest 
analogue at common law to the instant 
action—namely, an action in trespass. 
Plaintiffs contend that it could not have 
been. 

To support that contention, plaintiffs 
cite O’Horo v. Kelsey (4th Dept. 1901) 
CO A.U. 604, 70 N.Y..S. 14, and So- 
cony-Vaciium Oil Co. v. Bailey (Sup.Ct. 
Cattaraugus Co. 19.52) 202 Misc. 364, 
109 N.Y.S.2d 799. Neither of those cas¬ 
es involved trespass by a public official, 
and in our view they would not neces¬ 
sarily control in such a situation. In¬ 
deed it would appear that an action in 
trespa.ss did not lie against a public offi¬ 
cial at all at common law because such 
officials were then cloaked with at least 
a qualified privilege. See, e. g. Edwards 
V. J.aw (2d Dept. 1901) 6.3 A.D. 451, 71 
N.\.S. 1097; Remington v. State (3d 
Dept. 1906) 116 A.D. 522, 101 N.Y.S. 
952.* Harper and James (1956) Vol. I. 
The I^-jw of 'forts § 1.20. It was not un¬ 
til l.averne v. Corning was decided in 
1962 that this privilege of public offi¬ 
cers was challenged on constitutional 
grounds. 

Vie arc satisfied that the common law 
would have afforded these defendants 
the opportunity to establish that they 
inspected plaintiffs’ property because 
they reasonably believed in good faith 
that such Inspections were lawfully au- 

liowevnr tliit tLtry "iin(J»r IckIsIiUv* an- 
tliority" would uot couitlrut* tmpaiw mt all 
101 .V.V.S. tl.52, U54 
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thorir.pd hy Articlp X 5 lo.l ..f ihp Vj|. 

Ordinance (Ctftprfi p. 4 ) 

It then behooves us to ronsirier wheth¬ 
er there is anythinjf contained in Hiv-'tiH 
or in any other pertinent decision that 
would lead us to believe that <food faith 
should not be a defense here We read 
those derisions to require that the de. 
fense be permitted. 

As nire.ady noted, the Court of Ap¬ 
peals in nivens specifically recoxnized 
the unfairness of any rule that would 
force a police officer to predict at his 
peril future developments in .search and 
seizure law. 

The same point is stress,-J hy ttie Su¬ 
preme Court in Pierson v. Ray (l!) 67 ; 
d8« U.S. 547, 87 S.Ct 12i:!, 18 I,.t-:d.2d 
2i88. There the court sipjarely faced the 
question of whether irood faith was a de- 
fen.se to a § 19H:i claim brought by min¬ 
isters who had been arre.sted whi|p at 
tem.ntinir to use .se^'rcKated t-iciliti.'.s in 
■Jackson. Mi.s.si.s.sipid for violation of a 
'breach of the peace" statute .ojb.se- 
quently held unconstitutional. Plain¬ 
tiffs had siieil under the common law of 
Mississippi for fal.se arrest a.s well as 
lender the Jederal civil rijrhts law. The 
court held that (food faith was a defense 
to the I) i;)8;j claim (at Ti.'iT;; 

"The defen.se of (food faith and proba¬ 
ble cau.se. which the Court of Appea's 
found available to the officers in the 
common-law action for false arrest 
and impri.sonment. i.s al,o available to 
them in the action under 19 h;5.” 

In reachinif that conriu.sinn, the inurt 
observed (at 6.55): 

"A poIiceman'.s lot is not so unhappy 
that he niu.sl chno.se between beinjf 
charjfed with dereliction of duly if he 
does not arrest when he has probable 
cau.se. and beinjf rmilcted in duma/es 
if he does. Althoujrh the matter i.s 
not entirely free from doubt, the ^nme 
con.iiderntion would nerm to reijuire 
rxcujiiny him from hnbilittj for acti'oij 
under a statute that he r«ns<mabiy be- 
hevfd to he imlid but that was later 
held uneonslitutional on its face or as 


up/,lied:- tfr, omitted, cmpha.sis .vnji- 
plied.) 

The lioldin;; of i’lerson and its ration¬ 
ale were recently reaffirmed in Srheuer 
V. Hlio.le.s 1*174) 12 i:..‘<.C.W. 454.', 

U.S - . 91 .set. 168,3, 40 L.Fd 2d 90. 
Mr. Chief .lurtice Burner, for n iinani- 
nous court, rejected the notion that 
state executive officers possess an abso¬ 
lute immunity from § 198.3 liability. In- 
stead the court sujfife.sted that a limited 
immunitv ii available to such officers 

1692J^' ^ ^ [94 S.Ct. at 

"The.se considcration.s sujfifest that, in 
varyinjf sc'ipe, a rpjalified immunity is 
available to officers of the executive 
branch of Government, the variation 
deiiendent upon the scope of di.scretion 
and re.spon.sibilities of the office and 
all the circumstances as they reasona¬ 
bly nppeared at the time of the action 
on which liability is .sonifht to be 
based. It is the existence of reason- 
able prnunds for the belief formed n.t 
the time and in lii/kt of ail the r.ir- 
rmnstances coupled with (jood faith 
brlief, that of fords hrtsis for qualified 
immunity of rreentive officers for 
nets performid in. the course of offi¬ 
cial conduct. Mr. Justice flolmes 
Hj'oke of thi.s, slatinif: 

'No doubt there are cases where the 
expert or, the spot may be called 
upon to ju.jtify his conduct later in 
Court, notwithsiandinif the fact he 
had .sole command at the time and 
ncte*l to the best of hi.s knowle<i(ie. 

I ha 13 the po.sition of the captain 
of a ship. Rut even in that case 
Kreat weight is jfiven to his deter¬ 
mination and the matter is to be 
judpv-d on the facts us they ap- 
jHjared then and not merely in the 
liKht of the event.’ (citations omit¬ 
ted.) Moyer v. Peabody, 212 U.S. 

7R, 85 [ 29 S.Ct. 2.35. 2.37, 63 L.Ed. 
410| (1909)” (emphasis supplied) 

In articulutintr the considerations rele¬ 
vant to a determination of the scope of 
an executive oflicer’.s immunity, the 
court relied upon the lanKuaire we have 


I 
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EAZOa EXPRESS, INC. v. INTERflATIONAL BBO. OF TEA:.!., ETC. 841 

Citx a,, .‘).H K Ml (lkT4) 


quoted from Pierson v. Ray to the effect 
that a police officer should not at his 
peril be required to predict the future 
course of constitutional law. 

Further support for permitting the 
good faith defense is found in Tucker v. 
Maher (2d Cir. 1974)-F.2d-. 

There the court held that good faith 
may be asserted as a defense by a depu¬ 
ty sheriff in an action based on an un¬ 
constitutional attachment (at-): 

"The only basis for Tucker’s claim 
against [the deputy sheriff] is that 
the statute under which he proceeded 
was unconstittitioiial. It is well set¬ 
tled, however, that a peace officer 
cannot be charged with the responsi¬ 
bility of predicting the future course 
of constitutional law. Pierson V. Ray 
* * *’. In the ab.sence of bad faith, 
it is therefore apparent that no action 
lies against [the sheriff] under § 
198.3. There is abundant authority 
for this proposition even where a war¬ 
rantless arrest is made." (emphasis 
supplied, citations omitted.) 

We emphasize the word "even" to il- 
lu.strate that a warrantless arrest is ob¬ 
viously considered a more serious intru¬ 
sion than an illegal attachment of prop¬ 
erty ir an illegal trespass of the nature 
here involved. 

In short, we do not read the cases to 
mean that a police officer who deprives 
a person of his liberty by arresting him 
or her can if later sued under § 1983 
avail himself of the defense that he had 
a good faith, reasonable belief in the 
lawfulness of the arrest, but that a fel¬ 
low officer who simply trespasses upon 
a person's property cannot be heard to 
claim that he acted with the good faith 
belief that his entry was lawfully autho¬ 
rized by statute or ordinance. 

Considering this case as we must 
against the background of the common 
law, we hold that the jury’s finding of 
good faith protects defendants from lia¬ 
bility for 

"acting under a statute that [they] 
reasonably believed to be valid but 

JZSF.Vipe —SlVk 


that was iater held unconstitutional”. 

Pierson v. Ray, 386 U.S. at 655. 

In view of this disposition of the first 
question posed, the answers to the oth¬ 
ers become academic—and will remain 
so unless the Court of Appeals disagrees 
with the foregoing. 

The plaintiffs’ complaint is dismis.sed. 

So ordered. 



KA/OR t^KPRESS, INC., a corporation. 
Plaintiff, 
v. 

the INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHALKPEURS, 
WAREHOUSEMEN AND HELPER.S 
0?' A.MERICA, and International Broth- 
erhoiMl of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, lai¬ 
cal I'nion No. 219, Defendanta. 

DANIELS .MOTOR FREIGHT, INC., and 
Eaxor Express, Inc., Plaintiffs, 
v. 

LOCAL 377, INTERNATIONAL BROTH¬ 
ERHOOD OF TEA.MSTERS, CHAUF- 
FECR.S, WAREHOUSEMEN AND 
HEI.PERS OF AMERICA, and Inter¬ 
national BrolherhoiKl of Teamsters, 
Chauffeurs, Warehousemen and Help¬ 
ers of America, Defendants. 

Civ. A. Nos. 68-1014, 69-123.V 

Unltvd States iJistrlct Court. 

W. D. Pennsylvania. , 

.Tune 10, 1974. 

Actions to recover against interna¬ 
tional and local unions for failure to 
meet their implied contractual obligation 
to use all reasonable means to termi¬ 
nate wildcat strike. The District Court, 
Teitelbaum, J., held that evidence fail¬ 
ed to establish that employer would 
have made profit during period of 
work stoppage if stoppage had not 
taken place and failed to establish that 
losses sustained by employer in 1969 and 
1970 were proximately caused by 
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11 . m;\v Vdiac HF.roiris, 2 .! seiues 

•Statoiiicnt ci Case 


.supply of hon.sinjj aocomnioclations. O-vrors of multiple dwell¬ 
ings may not legally bo pcniilttcd to utilize them for the purpose 
of economic gain unless they are rendered s.nnitary and safe, 
but this has nothing to do with preventing an owner from 
dcinoli.'hing the building at his election or from withdrawing 
lus property from the rental market. This question was reserved 
in Matter of Eviray Itcalty Cory. v. McGotdrich (307 N. Y. 772) 
and it is neither neces.sary nor suitable to decide it on this appeal 
where the que.stion is not presented. The case of Loah Estates 
V. Dnthe (300 N. Y. 17G) is distinguished in the dissenting 
opinion in Suppiis v. Bradley (278 App. Div. 337, 340) nor, 
insofar as I am aware, has this court ever repudiated the 
reasoning of that dissent insofar us withdrawal from the market 
i.s concerned. 

Chief Judge Desmond and Judges Dve, Bubke, Scileppi and 
Bergan concur with Judge Fuld; Judge Van Voorhis concurs 
in a separate opinion. 

Order affirmed. 


The People or the State or New York, Respondent, v. IOrwine 

Laverne, Appellant. 

Art'iicd MnrcL 26, 19G-1; decided June 10, 19C1. 

Crimes — unlawful search and seirurc — where Injunction had been issued 
ugain'-.t carrying on unlawful business In residential sono and, pursuant to 
village ordinance, village Building Inspector entered premises and made ' 

observationa v/hlch were basis of criminal prosecution ag.ainst defendant 
for violations of ordinance, convictions wore result of unlawful search — 
convictions reversed and informations dismissed. 

\ vill.ajjo ordinance nuthorlacd the villngo Building Inspector to "enter 
any building or premises at any reasonable hour” in discharging'hia duly to , 

"enforce the provisions of” the Village Building Zone Ordiimiieo and pro- 1 

viiicd that a violation constituted disorderly conduct with a picscrihcd punish- * 

ni'iit. All injunction hud hem issued against the corporation, of which i 

(Irfrndnnl was president, from c.srrying on the busiiu.is or profeseion.il activity I 

in wliicli he nns engaged — designing furniture, fnlirics, wall coverings and 
similar inntcrials — in on area r.oncd for residenliul use. On llnee occaaioiis 
Iho village niiilding Inspector rntfrrd the premises ami inode observations t 

.after l;c got in, and tlicse nbstrvulions were tlio ha. is of three crnnin.sl prosccu- \ 

tioiKS against defeadiint for violations of llio ordinance. Tlic convictions were 
llie rcbjit of an imluwfnl scjurh of defcndnnt'.s home, and the judgment 
iillirming tlic eunvicliuii;i is luviiaid and tlic informations dismissed. 
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PLOl’LE t;. LAVKK.N’K [14 NY 2d 301] 


Points of Coil nr,cl 

Aiu'eal, by pci-nilssion of an Associate Judge of the Court of 
A))peals, froiri a judgment of the Nassau County Court, entered 
December 19, 1903, a/Tirniing judgments of a Court of Special 
Sessions held by a Police Justice of the Village of Laurel Hollow 
Town of Oyster Bay (James A. Eisenmam, J.), convicting 
dof^endant of violation of the Building Zone Ordinance of the 
Village of Laurel Hollow. 


Uenry Mark Iloleer and Phyllis Tate Uolzer for appellant. 
Each of the Building Inspector’s three entries onto appel¬ 
lant’s premises, without a search warrant, was made pursuant 
to section 10.1 of the Incorporated Village of Laurel Hollow 
Zoning Laws, which ordinance violates the Fourth and Four- 
tcenth Amendments. The entry onto appellant’s premises by 
the Mayor and Deputy Mayor/Policc Commissioner without a 
search warrant similarly violated the Fourth and Fourteenth 
Amendments. Therefore, the ordinance is unconstitutional, the 
testimony introduced against appellant was evidence obtained 
as a result of unconstitutional search and seizure, Maw v 
Ohio (367 U. S. 643) controls, and appellant’s convictions must 
be reversed. {AgiuUo v. United States, 269 U. S. 20- Harris 

TT 'Johnson v. United States, 333 

:• states, 334 U. S. 699; McDonald 

V. Coifed 335 U. S. 4.51; PJnlick v. Carrington, 19 How. 

States, 116 U. S. 

G16; lywcsZcm v. Dmtrict of Columhia, 115 F. 2d 690; District 
of V. 173 F. 2(1 13, 339 U. S. 1 ; Adams v. New 

I oil, ID- U. S. 58.); liurdcan v. McDowell, 256 U. S. 465- 
I'cdcral Trade Comm. v. American Tobacco Co. 264 U S 293' 
J^ayis V. United States. .323 U. S. 582; Gouled v. United States 

Wtlham Cahii, District Attorney {Henry P. Dc Vine of 
counsel), for rospomloul. All searches were lawful. (Incor- 
Poryted Vil. of Laurel Hollow v. Laverne Originals, 307 N’ Y 
^^^Odnnd, 3.59 U. S. 3G0; Eaton y. Price. 3C4 
H. S. 26.1; Ihshn! of Cohiinbln v. Little, 17S F. 2d 13* 339 
U. S. 1; Richards \\ City of Cultnnhin, 227 S. C. 5;’.S- Cioiler v 
Slate., 210 Md. 434; fhiltrnk \. !<iaith, SS N. II. 6.3, 2!)9 (J g 
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Opiuion per Beboan, J- . n 4 

. 1(1 1 fo Qfi • RistCT Fclicitas v. /ifl*’ 

500; llubbeH v. lhog^>^s, 1 « JJ^^ited Stoles, 273 U. S. 28; 

ridge, 1-iS Ga. ^'V, rn'a qiftTJ ^, 7 Sb] Pohner y.Unxtcd 

Romero Y. Square, 133 ^ ^ States, 99 F. 2<1 353; 

States, 203 F. 2cl 06; v Fartnos;, U N Y 2d 

State V. Qiiarlicr, 347! pcoi)le v. Loxia, 10 N Y 

397; People v. Lone, lU ^ 

2d 3CS.) Village of Laurel Hollow 

Beugax, J. A» ordinance 0 Building Inspector to 

hi Nassau County J,.. „t auy reasonable hour” m 

“ enter any building provisions of ” the Build- 

?ng ZonrOrcUiiani ^ vrollumrof Hs mamiate^ is disorderly 
r5:ir:ifa%res.^ ..hnc, wau 

is presUk-nt, Laioino 0 b ’ . Tillany estate m 

d«mug bou.o, - X rio°<u“t\°d hU wile live. For a 
Laurel Hollow in which tb the village and dofend- 

long time a conlioveisy - j business or profes- 

„„t”ovor his .igUt to Salial use. Lltigatioa 

MOlud activity in an ^ono 1 . against Iho cor- 

soino 10 years ago '•cjull J Laverxxe 

portion (/acorpomlet! F.l of 1- ^ 

Ongiooh, 2S3 API). Ullage liuMing las,.color, 

On three occasions in L entered the premises 

acting under “^'^boiity o observations 

and made observations ^ .^.^cutions against 

became the basis of hre ^ the village for 

nppollant , t io 2 <.E the ordinance itfhicU prohibit 

violating sections ,„,,duct a busino.s m a non- 

aml make it a trial the three informations 

business /.one. 1' or j„„t was convicted on each charge- 

were consolidated sentence which was bus- 

S,Hl i» here hy ,„.i„gs hero ia Ihr 

Tlic imporloiil qnosl.oi m-diiinnco which pul- 

validlly of thiit proviMon of tlio 'idOoO 
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r'r;OPLE .. [.AVEKNE [M Ny 2 d 301 ] 

Opiniou per Rixcan, J. 

bTai.rthSfwhCuT P-'™" 

one?onSrth™ scS,‘'“''‘'r''''?' “ *“■ 'oumling 

Ibc inspector’s entry on Iho rftli ' P°™°.“^ Premises to 

the inspector was nccimpnn^ed ly hrMaX'o‘?“t'r'''’-i!®' 

his superior hnt sccms“ro" h^lrc^^r^d'r ^ITs?/ 

oertnintfre Record’bntuls't. - -t 

consent .and n submission to tbo*^ *^***^. / 'I proof of 

cii'ciinistances of this kind is nnf public authorilies in 

y •’.1 sner (Pcop/r v. Lorta 10 

.rentii,u;;;;l°::[;”;i^';:'';f «• s'lo). t, m:\Je 

the throe criminn! prosecution^ Ts 

consequence. ’ * uvin^ the same legal 

»-i!hotn'fenTch"v:fr™l°^ “ P"Wi« ofiicor 

»nd in pors^nte' :rS 

elnninnling n linsard immodintely Limei'ons l,^ I enl,h'"'‘’r'’ f 
lie safety i.s constitutionally valid if the t.u noc ] 
odicr administrative correction or c 

judicial proceedings (IVaH- v. H/nnyM S^"ro McrM* 

rehoarjTig den, 360 U Ol.i ra # ' 

119001). • >'■ act U. S. 2C." 

Appellant argues with some force thnf fh« i - * 

Fonrlccnth Amendment demonstrated ,„f i, .n°‘? 

of its framers to close out nil soarcl es of nrilra nr^' 
out judicial irarrnnlsnnd this rcrardless of .•he7 , 

of llic seardi was utilised Tor n criniin il 010 . 0 ^ 1 ” " P'"''."'' 
remodv. (See oe diam i n ' or a civil 

C’otnn.V’n v.'dttt tis ■ “I’, T, "d.?”'-’, J” i» 0 / 

•, and. oij other grounds 339 
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Opinioa per llEnOAN, J. 

U. S. 1; 1 Cooley, Constitutional Limitations [8th ed.], p. 611, 
n. 1; Enlick v. Carrington, 1!’ llovr. St. Tr. 1029, 95 Kng. Hop. 
807.) 

But wc do not have before us a search loading to summary 
administrative notion or civil proceedings to preserve health 
or public safety, but rather oflicial searches of private premises 
without a warrant which have become the bases of criminal 
prosecutions and convictions. 

These arc quite different thing? and, although wo reserve 
until an appropriate ca«ie may come here the validity cf a search 
utilized for civil action, we arc of opinion that the searches by 
the public officers of defendant’s home without warrants for 
the i)urposc of criminal prosecutions were to that extent in 
violation of his constitutional rights. 

Reliance is placed by the People on Frank v. Maryland 
{supra). But the court was not there dealing with the validity 
of a criminal conviction based upon what a public officer found 
on a search of premises without a warrant. It w’as dealing, 
rather, with a conviction for refusal of the defendant to allow 
a health inspector of the City of Baltimore who had found rat 
dung piled high outside his premises to go inside to find the 
source of the rat infestation. 

Mr. Justice FaAXKFURTna writing for the court (p. 367) 
was careful to note that “Inspection without a warrant” as 
an adjunct to “ a regulatoi-y scheme for the general welfare ” 
and “ not as a moans of enforcing the criminal law ” has long 
historical antecedents. 

In summarizing the judgment of the court it becomes cle.. 
(pp. .371-372) that the opinion is not dealing with a criminal 
conviction based on “search” or “inspection” without a 
warrant. 

Although the building inspector case arising in Payton {Eaton 
V. Price, supra), was, like Frank, based upon a conviction for 
refusing access of a building inspector to a dwelling, and not a 
conviction based on evidence found on a search without warrant, 
and followed in its cfTect the rule of Frank, the decision did not 
rest upon u clear majority of the Justices who, one .Justice not 
participating, divided four to four, with a resulting affirmance 
of the Ohio court. Whether Eaton has had any ''ITcct on the 
strength of the Frank rule remains for future decision, but 
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PEOPLC t;. I,AVI'R\r: [H NY 2a 301] 

Opinion per BnncAjr, J, 

Koithcr decision sanction<5 the searches resullijiif in the cri.ninrl 
convictions now before us. cri^nin..! 

r, J!!*"] to comply Witli the 

pioccdural requirements of section S13-d of the Code of Crim- 

inal Procedure which took effect April 29,19G2 (L. 19C2 cli 9 . 11 ) 
defendant waived the objection to the unl.;wful Larch an^tLre-’ 
foi e to the tes imony of the village officials of their observations 
of the cnminnl nets charged and such testimony was properly 
received m evidence. 

Itdof-Tf^-'^'f ^‘tcrally addressed only to physical evidence. 
It Jtocj.not. in terms, authorize the suppression of oral testimony 

ful search. The section is part of title II-B of the code which 
deals generally with motions for the return of property or the 

andLdzure" obtained as a result of unlawfiU search 

This title of the code expressly deals with “ property, papers 
or things hereinafter referred to as property *• (§ Lie) 
.-ection S13-d requires a motion for suppression with roasonablc 
c.ihgencc before the trial, with carefully laid out exceptions and 

b‘°'deemed’to h " "• defendant shall 

b deemed to have waived any objection during trial to the 

..e mission of evidence based on the ground that such evidence 
was unl.awfully obtained." '-''.utnee 

Xo point was made by the People before the Police Justice 
• ( , objection on constitutional grounds was inndo 

.the testimony of observations by the public officials or before 
1 10 Court on appe.al that the defendant had failed to 

comply with the procedure set up in title II-B. and the People 
o-d be deemed o have waived that objection. In any event 
IMO appellant ought not bo found to have been precluded in 1.=. 
ooj.r ion by not moving to suppress. The en.icfrnont of (his 

n,"'- r'i!- ‘decision in M„nn v 

th.ot dodsion. to clarify steps to bo followed where luilawfid 
-(■arch and seizure is claimed (Interim Rcpoi I, Temporary Com¬ 
mission on Rensiou of Pciml Law and Criminal Code fN. V. 
^o>is. Doc.. lOfiJ, No. 41], p. 19). The full son.se of title II-B is 
y l.i. vu e a nica:.., of s..pprcsslng as cvideiico or re.stoiln"' to 
tr.o o\ -rior taugiblo evidence unlawfully soized 
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.. :'inl:;::'Lr!;':;:::;? i^-'-ny io ,vh,, 

U • ••:: , ■■‘; .. "* ‘•’' ■'•■ ’'•'''•)•. inid v.-iii fon:- 

- ■ 1 ' •‘.‘'‘‘•‘•‘’'li'-'-' worJ.^. Thin is roi 

.:..w;u. i, :':nirSot^:; 

Cji;cf Judge Di:sMo.vD (concunlun-) T coih-ih- fn, , 

dismissal but solely on the irrouud fhM r ^ , reversal 
no shoxJn-of nrob-bl/r. .1 ^ ^ ‘"O'^tains 

.0 d..., p'o:.2:«„^.x vS:,“''?x7'.,'°‘' * 

caii-e or f-round -li .ill t^i • • 'nJorJ, there was no 

.V. V. 7.« 7.-,l„ i tit '■ Orini,,,,!.,. 307 

tifi^i i;. lf;62 10” ciitrics -iiu/^-o^ *.1" a justifita. 

..nd rvid,:" L';t;r ■’■'' " 

•d.'vlVbo ""■ t'»>«>'y CotH 

'MlC'''.’ 'iib’idir-''''- ''‘' "7'’,'""''' oncKmed Ifsl con. 

; '" «>» cases ot f,,,,* *. kr,. 

j. I .' , ;■ : ' W'>Si) .'iS 1 K'iIm V. Frier (3Cl U. S. CCS)- 
. I . .,. l!.e ration .l.. n, Fre,,,. v. ,l/„r,/fo„d (.■aped 

I ,:..' ,!. ;o';.1;l;'';';'''"^ ""• ■'”sl,.-,l,;ii.;., ir nol necessity, 

tills I i-i'n'- "it I '''"f illeea] premises. Kor ji 
, 7; ■fccti.atej l,y e,.„..|,nenl of l,.,...i=in,i„„. Provision 

:' ■ ■ ■ f".’'•cfcreenie,,, ... ,,y i,„,„,etl„„. prosccn- 

mir:m-.i;r.n ,.t pe„,,:|i,... i ,„„r| i|T,.,-.ivc toi.l'rf 
I ,, " * ■' ’• ^ iiifiiK ft!rj„ (,1' ji,p pfi-niists iifi'irfi'l 

rviivT.'"^” coudilioi:^ 

.. ..’ ' * ■ ’’ n.>ct.’.'.-i}r ),ir vneh hspootions lini b'’^' 

't' •.! ■•"’.!■, \" Ix '-'f’iii'i ' of logl.s|ation iu this 

I.i.i e.l.K'.Nr'ii vl.,.;,ol!, Historical Uovcloptzicnt of tho MuIti;!’’ 
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B'vi'llhi;.; l.a»'’(.Mi.jii|!„'‘’,." J?"'",'"' ‘° ilauip!.. 

an'C..nkd la .„pc,.i„lo.„l caask - ctita'an 

gmu lira pawar („ i„<„„at „,.k <'iiJ fi-acds, .,„P 

'■Ha .■.pp„i,.l.,l ,a ;a4, a S, m>p,. C 

tasUlaln a a. aa.l; ; :! rst-" "'f, 'iC 

^-Enal, il,,. ,.i,,u (o^aa.o ' ," " V''' ‘''= '“i 

HIT coml.l.a,,,. (.saa, «« S ,1 ofv’V T' ' "' ""’‘•'"i' 

cli. XI\, futajfd “ Uf tij,. j>iii,i:„ Tr *1 i part I 

P- ^I 0 ^■) XW .c.p„,.u.,l c ,i ,“I. .'"■t. I 

-tOiV .‘(a'.u'os have iiivai iahlv -.r i of rc',M 

of r. jffnl,,, L'(H App J)iv '-m ‘r ‘^' (Sa/ec v 

;;‘ "1-* ;•, "/ 227 ' ,s‘c ms. ^"'7“ «*'• jsii 

ia.' 'pi;,.'•• ':m s 1 ; 

a.a.; I'f .■llwlive'a.'.J';'la.,7'7‘' ''“'“‘“''s neccs-' 

^ cail.raca l,olh Sacs 

■■ ■; r.i.a,.a..,.,i„r,,;;' j 71 '.' 

for about ?* -- - tl. p,7a. 

i:, II,,. r...oforio -'neo^f I ^oioicomont oWcor 
Onira J. or ove, ^ ‘o - entor upon 

Nr;. li7'rin;..M .■ ruricr v. Ihinm,,! 

c-r. 

r. I " ’ ' <-’'irttv of ilix> r..ii !• 1 ■' Jicccsaiii v 

" "'I. ill I'n.plc V. foifi V 
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Dr-si-ntiiij opliiion per lii'Uiiv, J. 

iho couit, per Bi;r.e..vN, J., slated; “ "Wo mu-l di x-rimiimlo caie- 
I’lilly to see the dilforcncc between n right to seareli the person 
or Ychiole after a valid arrest for a crime based on probable 
cause resting on one theory of law jastlfyhig intnisiou into 
privacy; oiid a right to inspect the safety of a vehide resting 
on quite a different theory of law justifying the examination of 
private property on the use to which the property is put in its 
effect on. the public safely. '' (Italics supplied.) 

On the subject Mr. Justice Fiovnkfuuii;u in Frank v. Maryland 
{supra, pp. 371-372) slated that “ the problems which gave rise 
to these ordinances have multiplied manifold, ns have the difii- 
culties of enforcement. The need to maintain basic, minimal 
standards of housing, to prevent the spread of disease and of 
that pervasive breakdown in the fiber of a people which is pro¬ 
duced by slums and the absence of the barest essential.s of 
e.ivili/ed living, lias mounted to a major concern of American 
govornment. The growth of cities, the crowding of populations, 
the increased awareno.<s of the responsibility of the state for 
iho living conditions of its citizens, all have combined to create 
probicm-i of the enforcement of minimum standards of far 
greater magnitude than the writers of these ancient inspection 
iaws ever dreamed”. Hence the authoritative case law dis- 
lingushcs between a peace otHcer and a building inspector where 
the right to search without a warrant has been conferred by 
'tatute or ordinance on the inspector. 

In this case section 10.1 of the Building Zone Ordinance of 
‘.ho Village of Laurel Hollow provides: “It shall be the duty 
of the Building Inspector, and ho hereby i.s given authority, to 
enforce the provisions of this ordinance. The Building Inspector 
in the discharge of his duties shall have authority to enter any 
building or premises at any reasonable hour.” 

.As .Mr. Justice FitAxicrunmn said in Frank v.* Maryland 
(supra, p. 372), ‘‘Time and c.xpcricnco have forcefully taught 
<hat the power to inspect dwelling places, cither as a matter of 
>y5leni ilic arca-by-urca search or, ns licrc, to treat .a specific 
])roblcm, is of indispensable importance to the maintenance of 
community liealth; a power that would bo greatly hobbled by 
the blanket requirement of the safoguard.s necessary for a search 
of evidence of criminal acts. The need for j)rcventivc action is 
great, and eity after eily has seen this need and granted the 
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riuorr.r, i.avimim: (m .nv :;oii 


uplnion poi- J. 


IJOv.-cr of in-'-poclion (o itK IjrMlfi; oti'h’ial: * ’ *, Oriaiiiiy, 

!lio laiUiro i.r oiir soci-ly lias not vitiah-d liif iiocd for iiispi'C- 
Liciis jif.st lIiou»jlil iioc'.’s>aiy laS y^airs ago, nr»i' has oxi)orici'C(> 
lOM-nicd any nljuso or inroad on freedom in inceliii'*' this nci.’d 
hy iia.-ans ilial Iiistoiy and dominant pnlilic opinion have 
sanclioiied. ” 


It is iinjioi taut to note Dierc is no provision in our law which 
\\oiild authorize tlio issuance of a search warrant to a l)ui]din;; 
inspector or heaifli inspector. Section 791 of the Code of Crlinh 
nal I loocdure pjovides that “A search warrant is an ordei’ 
in wrilln'^ in tlie name of the people signed by a judge, justice 
or magistrate of a court of criminal jurisdiction, directed to a 
pcHcu commanding him to search for personal property, 

and to bring it before the judge, justice or magistrate (Italics 
sujtjdicd.) 

T-lveii though the sanction , for violations of zoning statutes 
and olhei regulator}' laws resemble criminal sanctions, a vio¬ 
lation ol Mir-h laws dons not constitute a crime. .Such violations 
are ;n,;dogoii> to oficiise:-. 'I’hoy may not in any way or in any 
.-on.'c he I '-fMi'. d to as jiatt of a criminal record. 

In DirLiri of Ciihn.ihid v. ],U(lc (ITS F. 2d l.-J [C. A. D. C., 
1919], affd. on other gronads :-539 U. .S. I [19oOJ) the rationale 
of llic opinions did not foreclose a right of inspection of private 
dwelling^. It scorns to me that the “ dii’ies which the inspector 
was . eokiiig to perform, under the authority of the [village], 
were of such a reas.mahlc, general, routine, accepted and’ 
imporlanl character, in the pioteotion of the public iiealfh and 
safely, that they wore being performed lawfully witliout such 
reandi warrant as is rorpiii’od hy the I'’ourlh Amendment to 
prolcel the right of the jicople to lr.> secure in llieir per 3 on«, 
houses, ir.apcr.s and offocls against unreasonable seaiches and 
sei/me . (Distrlrf of Cnh'.u\lin v. TAtilr, 3.39 U. S. 1, 7-S ' 

f^VJhCl.) ’ ’ 

'I’he distinction made hy the court between inspections rosiilt- 
iitg ill adiiiinistrativn or civil .action and tlio.se resulting in 
imprisoimierit is a nioM unhappy one. Who hnow's wlml penalties 
may he advi-ahlo in order *0 correct violations nnenvered by 
periodle iiispecfions of health and building ofllciaN At the time 
(A th.; in u.ncf'on no a le nr; know, fn an analogous siluati.ou 
Ii-e 1 lull'd .St.ilcs Supicmo Court has pointed out that searches 
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31^, 14 NLW YORK UErOUTS, 2(1 SEHICS 

Stat(?niciit of Cfl'c 

arc good or bad ^vll 0 .n tbcy nrn made, on the basis of fads Ibcn 
cxistin". Their legality is not affected by subsequent occur- 
rcnces^ {Bijars v. United States, 273 U. S. 28; United Sfatrs v. 
Di Re. 33'? U 8. OSl.) Yet the court today suggests that au 
inspector’s right to search for violations may depend on tlu> 
conseriucuccs visited on those responsible for the vio atious 
sought to be uncovered by the inspection. I would nave Umught 
it obvious that we cannot lay down a rule regulating ofiicial con¬ 
duct by reference to events not yet existing, or frequently even 
foreseeable, at the time of the search. ^ 

With the restriction imposed for the first tune today, the 
enforcement of zoning laws and other regulatory statutes gov- 
crr.iiK' the use of properly will be thwarted with a resultant 
increase in conditions which will breed not only slums in cities 
but will, as well, endanger the health, safety and welfare of all 
communities in this State. 

Judges Fuld and Van Vooriiis concur with Judge Br.uow; 
Chief Judge Drsmond concurs in a separate memorandum; 
Judge TU'niiK dissents in an opinion in which Judges Dvr, and 
Scn.T'.rri concur. 

.ludginr nt reversed, etc. 
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INCORPORATED VILLAGE OF LAUREL HOLLOW 


VILLAGE ORDINANCES 


MU., public hcrlug .uU ut . U.UC.1UU «< tb. f “fj;; 

S.d .ud ..'..Ud b, ..id Bed und ™ Zi«’ 

same, as further amended on August 1, 1961. now reao in lu 

building zone ordinance 

B«ui.ii.. .nd ....rtctiuB .h. •td''!:! 

open spaces, the density oi p p numoses- and providing fines and 

.„,s and land rea de u. "/.‘^‘^ro^^thTs ’ordiSan^ so a“s to lessen 
penalties for safety from fire, flood, panic and other 

congestion >.i the streets, neace, health, safety, morals and 

dangers; to promote the goo . ^ adequate light and air; to 

,.„„.l wife .1 Ui. .1 pupu- 

pcv... tb. pell., ft .....pueftiou, wtcc. 

lation; and to faciliUte ^ nubile requirements needed in the 

sewerage, schools, parks and other puhUc req character of the 

Village; due consideration j ^ith a view to conserving 

rsur.Vb“ srr^'d {"dTurri'^;. .b..... .ppcpcft.... .< 

land throughout the Village. 
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known aa Rciidence District, the bound rries of which 

of this Village aa shown upon the ma; attached to and made “ of this 
ordinance toKCtlicr with any land thereto annexed after the eff«tivc d^6 
of this ordinance, which map is entitled "Official Zonini; District Map, Parta 

1 and II, of the Incorporated VillaKe of Laurel as ® 

2 1969 In the Town of Oyster Bay, County of Nassau and btate or JNew 
York,’’ and all the notations, references and other things 

shall be as much a part of this ordinance as if they were all fully described 

herein. 

Section 3.1. After the effective date of tW* ovdinanc^no buiW^ 
premises, or any part thereof, in the Village or In any 
annexed shall be used or maintained for any purpose other than the nsM 
oermitted therefor b^ ordinance; no building or part of » bulging n 
the Village shall be erected, enlarged, altered or 
conformity with the provisions of this 

njarf nf u huildinff in the Village be used or maintained if erected, enlarffea 
SrMtired^“her than in conformity with the provisions of this ordinance. 

ARTICLE IV — AREA, FRONTAGE, HEIGHT 
SETBACK REQUIREMENTS 

Section 4.0. Residence District. 

ciubieet to the exceptions specified in Section 8.1 of this c^dinance, 
no buSlding S hereafter be erected, altered or enlarged •" Res^ence 
District except on a lot which for each principal building, together with it 

accessory buildings: .... tu.. *u„ 

(1) has an area of at least two acres; provided however, that the 

building area shall not exceed i5''/o of the lot area; 

(2) haa a front lot line frontage on a street of at least IBO 

that where said frontage coincides with the circumference of a turnaround 
at thre"t%rl!ity of a d*eadend street such front lot line fronUge shaU be at 

(hi Subiect to the exceptions specified in Section 8.1 of this Mdinance, 
no buildin^ll hereaHer^ erected, altered or enlarged in Residence 

District un essa principal building, it be set back at IcMt 60 feet from 
every street line and 40 feet from every boundary line of the lot 

(2) If It be an accessory building, It be set back at J®** 

from every street line and 40 feet from every boundary line, “^P^ 

a galago may be set back at the same distance as a principal building from 
the street but not less than 60 feet ...... u j v— 

(3) it be a building not exceeding 46 feet *nb«iKht; provided, how¬ 
ever that with respect to any building whose height ex®®®* 36 Jb® 

setbicks prSbed in Subdivision 4 (B) 1 and 2 above shall be increased 
by one foot for every foot by which the height exceeds 35 feet 

article V — uses in residence district 

Section 5.0. No building or premises shall be used or maintained for 
any purpose except the purposes enumerated below and for no other, and 
no^SddinrshMl he.eafter be erected, enlarged or nnrt 

cm It lesult of such enlargement or alterations, such building or any part 
thereof “a aritinged. desired or intended to be used for any purpose except 
the purposes enumerated below. 

Such uses shall not include any uses customarily carried on as a busi¬ 
ness or any billboard or advertising sign except »» 
uermitted ^hls provision shall not be deemed to peimit any 
walk gWiAg access to premises used for business purposes or used for pur- 
poscfl not permittod in Residence DUtrict. . . i w hai « 

(a) Single Family Dwelling conaisting of detached principal building. 

(b) Acccsiory Buildings for private and non-commercUl purpose# 
subordinate and incidental to the single family dwelling. 

(c) Uses or Buildings customarily limidental or accessory to «»« »»»*• 
hereiii specifically permitted in said district and located on the same lot 
and under the same ownerahip, vis: 
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(1) Farming (not including dairy farming), 

(2) Tree, flower, fruit or shrubbery open-air nursery, 

(а) Poultry, 

(4) Greenhouse hoiticulturc, provided that any sucli greenhouse shall 
not have a building area, including adjoining structures, in excess of 1000 
square feet and provided further that no fertiliser be stored within one 
hundred fifty (160) feet from any such boundary or street line unless kept 
in airtight storage, 

(5) Breeding of dogs, game, birds, bees and horses; 

provided, however, that with respect to the foregoing uses in subdivisions 
(1-6) inclusive of this subsection (c) there shall be no display of .'^igns, 
advertising, produce, goods, stock or merchandise visible from any street, 
and provided further tliat all buildings or structures be set back at least 
100 teet from each boundary line of the lot and at least 160 feet from the 
street line. 

(б) The carrying on of a home occupation solely by a person residing 
in the dwelling unit in which such home occupation is carried on provided 
that there is no display of signs, advertising, produce, goods, stock or mer¬ 
chandise visible from any street, that no assistant, whether paid or not, la 
employed and that no mechanical or electrical equipment is used except 
ordinary household equipment and provided that the space so used doea 
not occupy more t^un one-quarter of the total floor area of the dwelling 
unit and provided, further, that t.uch home occupation ia not carried on 
in a cellar or basement. 

(7) Oystering and Clamming in the waters witUn the boundaries or 
within fifteen hundred feet from the shore of the Village. 

(8) Real Estate activities of an owner or of his duly authorized agent, 
in connection with hia property within the Village. 

(9) The office or studio of a phvsician, painter, sculptor, surgeon, 
architect, dentist, musician, lawyer, real estate broker or engineer residing 
in the dwelling unit in which such office or studio is located, provided that 
there is no display or advertising on the premises in connection with such 
use except for a professional name plate not over one square foot in area; 
provided, further, that said name plate shall comply with the provisions of 
Article Vll of this ordinance, and provided, also, that such studio or office 
does not occupy more space than one-third of the floor area of one floor of 
such dwelling and that such use is merely incidental to the use of such 
dwelling unit primarily for residential purposes; provided, further, that 
any such musician's studio is equipped and used in such manner that sounds 
therefrom are not audible to other persons on nearby premises; and pro¬ 
vided, further, that no assistants, whether paid or not^ may participate la 
such use, except that one assistant may be employed if the nature of the 
profession is such as to tequire an assistant; provided, further, that no 
use shall be made of more than one building in connection with such pro¬ 
fessional use; and provided, further, that such professional use shall not 
be deemed to include the right to engage in wholesale or retail trade. 

(d) . Pumping, storage, sale and distdbution of water, including water 
towers, upon and subject to such conditions aa may be imposed by the 
Board of Trustees after written application thereto and issuance of a permit 

(e) Private and non-commercial Docks and Boating, Sea Walls, Re¬ 
taining Walls and Jetties. 

(f) Playgrounds {in<l Parks, and Buildings incidental and accessory 
thereto, only when authorized as a vari.'nce by the Board of Zoning Appeals, 
subject to the conditions that they be a part of and incidental to a permitted 
educational institution and are not operated for profit and provided, fur¬ 
ther, that at least 61 in number of the governing board of any such 
organization shall be comprised of resident owner* of property In the 
Village, and provided, further, that such a variance may be granted only 
subject to Sections 6.1, 6.2 and 6.3 of this ordinance. 

(g) Incorpointed Churches, only when authorized as a variance by 
the Board of Zoning Appeals, provided, however, that the membership 
and govorning board of such church be at least partially composed of 
Vlllugc residents and provided, further, that the buildings and property of 
such chuich shall be usea only for purposes of worship and other customary 
church purposes, and provided, further, that such a variance may be granted 
only subject to .Sections .6.1, 6.2 iind 5.3 of this ordinance. 
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«:3^?ISiHgf§#ii 

and onernted «« “•■''fJy /“'the benefit any private shareholder or mem- 
inga of which ahall Inure to ‘ue b . . ^ majority of Its members 

ber: and further provided that at all Directors shall he 

nreiudice to subsequent applications for renewal. 

„1 Soi.ntmc Ro...rch 

and accessory buildings used exclusively oy moorat yj provided that such 

authorired as a variance by the Board 

laboratory 1“*'*/*.’!^ * "t-jbuUons to which are deductible from income 
imposed by, e"*! ^ nf the Internal Revenue Code, and provided 

5.2 and 5.3 of this ordinance 


■ >■ R 1 qiiph variances as are provided for in this ordinance may 

such '“/re of the VRlagl and the 6oard of Zoning Appeals 

^a^^ .^^t"e^fS"h^ariaro^^ restrictions a. may be deemed necessary 
or desirable to protect the same . 


;.«r:pon. 


sole discretion, based upon a lcgauy o.na^n,^^-.r„u....^ 

premises ““^1 , the Village shall receive annual payments of such 

tion and t»'e V !!»/« the \ iHa^e 


i!;* S' k? will ^\ho oPon Tf Vh^B^a"^ fully com. 

kensate the Vniage for the rendition of municipal services. 


save vne -- , 

institutions does MtexMed hva ^er ^ determining the acrer^ge 

sSKpi's.ra'S', 'sv.' tSr ioii.JSn, (..t.,. .k.u i. ..i.. 

Th, .i.. .nd loctl.P ol th. bulldin, or bulldlrw 

(2) The proposed number of occupants of the building or build- 

(3) Thi^ H’se^f^r which the building or buildings thereon are 
intended. 


. Ka without regurd to the generality of this section as limit- 

smoke, vapor, gas, dust, gai bag ,^eius^ dangerous or harmful to or 
which 18 or may reasonably be e P health safety morale or general 

hazard 


article VI— buildings and other structures 

Section 6.1. Building Inspector, PermiU, etc. 

(a) Conformity. No building or structure shall hereafter be con- 
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plication therefor rhall be f.le.i with the Vt 

fesm e of the building o" premises on which 3uch sign is to no erecie i or 

ths ord n*nc^^ ^5v!.00) Dollars shall he paid to the '''"“K* 

■Dplicant for a permit at the time of BubraltUng his application for a permit, 
(c) A temporary permit may be issued by the Building 

be nilde thereof prior to hl^s endorsement of final approval. 

7 3 Construction and Maintenance of Signs. All signs shat 
be oropelw secured "s^ and braced as to m.lce them safe and shall 
be Kept in^good structural condition, clean and well painted. 

Section 7.4. Kevocation and Expiration of Permit. 

Wh»n it shall appear to the Building Inspector that any sign is 

<b) Any permit issued hereunder shall be deemed to expire upon any 
change in o " prlt^^^^ which*! %h«Tl advertisi^ 

i=®3|“i;s®s5£|Ss 

mltted as a va;ianee by the Board of ^ Appja^ ^ P ordinance 

the issuance of a permit therefor p .imilar structure shall be erected 

On any corner lot no wall, Growth shK be mmnU?ned in such loca- 

traffic by obstructing the view. ^ ^ , 

a .■ 7 a Traiieik No automobile trailer designed to be used lor 

oaTprilfi!' a‘lrairer''ma; oi r«rke<l‘in^-'d^'a%riv*a^^ 

article VHl--«.ENERAL PROVISIONS 

Section 8.0. Noi.-Conformlng Buildings and Uses. Any building or 
«n ihn ifT^ciivc d*t« of thiA ordinance and primmed by me 
use- existing on the tirecti , ^ j , ,.(0,. that date, although not 

xoning J" pTivlKions o'f this ordinance, may be continued 

sKbjeTio‘'coniplirnce with the proyiaion. of Section 8.1 of thl. ordinance, 
1 nH Kiihiect to the following conditions; . 1 . 

‘“‘1 UocKoon"or‘il"tL'S1rom anriTlKha^ltreX'^^^^^ o“r art'J'r^’ 
rr.^»ch manner as t:^ncr^^^^^^^ any non-conformity subject to the provisions 
,,f Section R.I of this ordinance. 

11 
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Vill>’;:e Law ol the Stita of New YorU oi iiinen<lc-il fioiii tinrj In time. Tl.e 
Bum'll of Zoi'.in;: Appeals shall have power fiom timc to time to adopt, re¬ 
peal and umi'iid rules and regulations not iiiron^ristent with lu'w or the p u- 
visiuns of this ordinance >t* profcduro and the traiijactioii of it.s 

busiiiesa. 

Section i).2. All upplicatioiis (both uriitioal and uopcilate) to the 
Board of /oniiiit Appeals shall be made and submitted by the applicant 
under oath and in writiiiR, in ajtordance witli suth lutes as may be pro¬ 
scribed by such Board. A fee, of not iera tlian Twenty-five (S2b.00) nor 
more than One Hundred ($100.00) Dollars in an amount to be prescribed 
by the Chairman of the Board of Zoning Appeals, shall be paid to the 
Village by the applicant at the time of the submission of the appliontion. 

Section 9.^. Appellate Jurisdiction. The Board of Zoning Appeals 
shall, pursuant to the Village Law of the State of New York, as omended 
from time to time, hear and decide appeals from and review any order, re¬ 
quirement, decision or determination made by the Building Inspector, or 
other officer charged with the enforcement of this ordinance. 

Where there are practical difficulties or unnece.ssary hardships in the 
way of carrying out the strict letter of any provisions of this ordinance, the 
Board of Zoning Appeals shall have the power In n specific case to vary any 
such provision in harmony with its purpose and intent so that the 
spirit of the ordinance shall be observed, public good order, peace, health, 
safety, morals and genera! welfare secured, and substantial justice done. 

Section 9.4. Original Jurisdiei>’>n. The Board of Zoning Appeals may, 
in a specific case after public notice and hearing and subject to * 'propriate 
safeguT^rds to be prescribed by such Board, determine and vary the ap- 
plica'-ion of the provisions of this ordinance in harmony with their general 
purr OSes and intent as follows; 

They may permit any variance specifically provided for in this ordi¬ 
nance subject to the provisions and conditions applicable thereto. 

They may grant temporary and conditional permits for a period of 
two years or b ss for uses and buildings which, but for such permission, do 
not comply with the requirements of this ordinance. 

They may e.\vicise such other powers of original jurisdiction as are 
specifically provided for in other sections of this ordinance or are authorized 
under the Village Law of the State of New York, ns amended from lime 
to time. 

ARTICLE X— INTERPRETATION AND ADMINISTRATION 

Section 10.0. Interpretation. Wherever the provisions of this ordi¬ 
nance require u greater width or size of lots, yards or courts, or require 
a lower height of building or less number of stories, or require a greater 
percentage of lot to be left unoccupied, or impose other higher standards 
than nro required in any bthev statute or local ordinance or regulation 
(including, but not limited to, the Stale Building Con.itruotion Code), the 
provi‘'.ions of this ordinance shall govern. Wherever the provisions of 
any other statute or local ordinance or regulation (including, but not 
limited to, the State Building Construction Code) requite n greater width 
or size of yards or courts, or require a lower height of building or n less 
number of stories, or require a greater percentage of lot tn be left un¬ 
occupied, or impose other higher standards than are required by the reg¬ 
ulations made under authority of this ordinance, the provisions of su^ 
statute or local ordinance or regulation shall govern. 

This ordinance shall be deemed to prescribe minimum requirements. 
Except for the amendments to the Zoning Ordinance, herein provided for, 
this ordinance shall nut be deemed to amend, repeal or impair any require¬ 
ment in any ordinance or law, or in any deed, restriction or covenant or in 
any other undertaking among private peisons, but no provisions in any 
such ordinance, law. restriction, covenant or undertaking shell be deemed 
to justify non-compliniice with any provision of this ordinance. 

Section 10 .1. Knfoicement. It shall be the duty of the Building In¬ 
spector, and lie hereby is given authority, to cnfoice the provisions of this 
ordinance. The Building Inspector in the discharge of his duties sliall have 
authority to enter nny building or premises fit ony icnsonable hour. 

1 $ 









Section 10.2. Viol.tlion. 1 , PennlHei. 

(.t) Any owiior, leiueo, contiactor, corporation, association, »**nt o’, 
otl.cr 1 ’' ison wlio uses or maintains, or causes to be used or inainUir^d, 
any buildini; or premises or any part thereof in the \illaBe lor nny pu^sr 
other than the UsCS permitted therefor in this 

cniorzes, s'tcrs or inaintnins, or causes to be erected, enlatKcd, altered or 
maintained, any building or nny part thereof 

formity wiUt ttie provisions of this ordinance and with the pro\i..ions of the 
SUte Building Construction Code, or who uses 

be used or maintained, nny building or any part theieof *"**'*,.””**? 

which has been eicr.tcd, enlarged or a'^'^ed otfter than U* j 

the provisions of this ordinance and the State Building 

or who in any manner violates, or causes to be violated .hiiwhl^hv he 

this ordinance and the State Building Construction 

guilty of disorderly conduct, and shall bo deemed to *>« “ 

and on conviction, shall be subject to a fine of not moie than One Hundred 

($100) Dollars for each violation. ■* 

(b) If any said person fails to abate nny such eolation of this 

ordinance or the State Building Construction Code within five calendar 
days after written notice has been served personally upon wild P«r»o". 
or within ten days nftor written notice has .X 

n iristcied n^ail at said person s home or business address, wo P* shaU 
he 1/ub «t to a cWl penalty of One Hundred ($100.00) Dollar, for aach 
and every day that said violation continues recoverable by auit brought 

by the Village. „ . l ,1 > 

(c) The imposition of the penaltiei herein prescribed shall not pre¬ 
clude the Village Attorney from instituting eny appropriate action or 
proceeding to prevent the unlawful erection, 

alteration, repair, conversion, maintenance or use. *®.®®"^ 
or abate a violation, or to prevent an illegal act, conduct, business or use 

in or about any premises. 

(d) No overnight or dereliction of duty on tlic part of the Building 
Inspector or his rejircsentative shall legalise the erecting, construction, 
alteration, removal, use or occup.mcy of a building or eUuctuic that doss 
not conform to the piovislons of this ordinance or the State Building 
Construction Code. 


article XI—amendments 

Section 1!.0. The Board of Trustees may from time to time, either 
on its own motion or on petition, after public notice and hearing, amend, 
supplement, change, modify or repeal the regulations, rest!iftions, bound¬ 
aries and t^e Building Zone Map herein cbtablishcd pursuant to the pro¬ 
visions of the Village Law of the SUte of New York, as amended from time 
to time. 


article XII— SEPARABIUTY 

Section 12.0. If any clause, sentence, section, paragraph or provision 
of this Ordinance shall be adjudged by a Court of competent jurisdiction 
to be invalid, surh judgment shall not invalidate the remainder of this 
Ordinance, but shall be confined In its operation to the clause, sentence, 
section, paragraph or provision directly involved In the contioveray la 
which such judgment ehall have been rendered. 

1 Janet C Frey. Village Cleik of the Incorporated Village of Laurel 
Hollow. Naesau County. New York, DO HEREB/cE^IFyhat the fore¬ 
going ii a copy of the Puilding Zone Ordinance duly adopt^ at a meeting 
of the Board of Trustees of said Villuge, duljr called 

dunce of John F. MacKay, Trustee of eaid Village, on ^e 16th day of 
Auguet, lOCO; that I have compared the tame vrith the original Uereof as 
recorded in the minutes of said meeting, and that the same Is a true copy 
and tiunncript of such original and of the whole thereol. 

In witness whereof. I have hereurto **1 joy hand and affited the seal 
of said Village this 16th day of August, 1900. 

JANET C. J-REY, 

Villuge Clerk 
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DgFENDANTS EXHIBIT B 













% 




I 

ii' 


!• 

t. 

!i 


!:' 

ii; 

i 

I 




At a, Tern vC 
Part cl' tlic 
.'State oi’ I.’c 
Tor tlie Cou. 
5 o.ay of 


P R E S E rj T ; . 

IIOM. CIL\RLE3 C. LCCKi.wOD, 
Official Referee 


------.X 

: 

ErCCnPORATED VILLAGE OP LAUREL ROLLOV/, 

Plaintiff, 

t 

LAVERKS ORIGL^IAL, IliC., E3TELL2 ! 



t). 


s PV.T. 

, u. o: ' • 



■Ax'' 



JUDG:n:;iT r"cr.E;:i::c . 

pee;ia::e:;t 
I2ijc ricrio:: 




J. • ^ 








I 


This action having been referred to Honorable 1 

CliiMULES C, IX)CICHOOD, Official Referee of thlo court, to heir 
£uid determine the ioouea herein, pursuant to an Order citii 
and entered In the Office of the County Clerk of I.’aaiau' 
County on September 23» 1952, made by Honorable h'ICI OL.M: M. 
PSTTE, Jxiatlce of the Supreme Court, I.’acoau County, and t..lj 
action havliTc: accordir<;ly come on for trial before I'.cr.orablo 
CHARLES C. LOCia.'OOD at a Tena of the Official Referee'a 
Part of the Supreme Coxirt In the Second Judicial Dapartrant 
of the State of Nov; York, and the laauco having bean tri^i 
before the Court v;ithout a Jury on December 8, 9 end 22, 

1952 , and January 20 and 21, 1953# and plaintiff appaai-Li^ 
by VailTE & CASS by CliESTSR BORDEAU, Eaq., and P.ODiUi , LIT' 
Eaq., of counael, and the defendanta appearlnc by EL'..!:,’ 1.. 
LYI.TJS, Eaq., E-IANUEL V.’EXLER, Eaq., and ERIC C. COriDCH, Eaq., 
and the Court havlns heard the allcsatlona and proofs of tI:o 
parties, and due deliberation having been had thereon, and 
the Referee having made and filed his dociolon, dated Hay c,. 


1953 , it Is . 
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^ clcfcndrint, Ectollc Lavcmc, dated March 31, 19^9, and rac-ji^dod 
in the Clerk's Office, l.'acaau County on May 19^19 lii • 

I 

■ Liber 3 GCo of reeda, pa^c 3 /; 7 , are located in the reaidj.'.tlr-l 
ji zone the Incorporated Villr .30 of Laurel Itollov: purjua:vt to 

i;' plaintiff *s sonln;^ ordinance vihicli bccaco effective fabin:- 

i'* 

I'l ary 12 , 12^3, arid th-at the uao of said prenlsca is cubjcct 
|- to the provioiona th.crcof and .Tiuat conform thereto; and it 
•I; is further 


jjj ^ 2» 0I\D2I^D^ ADJUDGED AITD DI?Cn!^Tt7) theXt iYiO clo£*crxcl— 

!|i anta, LAVEFd:2 ORICIIIALS, ESTZLLS LAl'ERTS and EfiJIIIE 

I i 

j! LAVETu’JE, arc hereby permanently rcatrained and enjoined fron 
jjl usln^ the prcntisca In violation of said zoning ordinance; 

!ii and it la further 


|i 3* OKD^EED, ADJUEGIiD AND DZCNEZD that the said 

il , 

j!| Individual defendants, ESTELLE LAVETuIE and EuV/PiE: L.VJZ7Cr^, or 

•.'either of them as professional persons, v;ere and are 

Iji 

III entitled to sake a partial use of the proalsco for their 
ji actlvltlco as such professional persons; and it Is furf'-r 

ii X 

!’ /I ! 

j| ORDERED, ADJUDGED and DECREED that the Indi- : 

1 ' • ■ j 

vidual defendants may r.udoe said \Uie of the premises, but I 

1^ * 

ijouch professional use of the premises by the defendants I 

j shall be conducted so as not to deteriorate or extend into 
|;a buolncsa or industry; and it la further 

Ii ■ ^ ■ 

|:j 5- ORDERED, ilDJUDGED A*\D DECREED tJiat no'party 

ll' 

lijla entitled to costs of thia action; and it is further 
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6. 0TCZ72D, ;J)JUDC-2D AlO) DECRIJSD tl'.at this 
judc'cnt sliall bcco-c: effective sixty (6o) days after a 

I 

, copy thereof, v;ith notice of entri'. Is duly served upon tV.e 
defendants; and It Is furtiver 

.1 

7. ORDERED, ADJUDGED ART) DECREED that any 

i' party to this action rr.ay hereafter apply at the foot of 
• » 

i tills .jud^ent for ouch other, further and diffexent reliOj. 

li 

as nay be Just .and proper. 


ENTER, 


i'j 

!■! 

!;: Plaintiff's Address: 


• /s/ Charles C. Loc!c;ocd 

■L.ocia.oodf Official hexuree 


i'* 


rl 

II 


!'i 

jji 

ill 

r‘ 


Laurel Hollov;, 
Nassau County, 
llc\i York. 


Defendants' Addresses; 

LAVERNE ORIGLNAvLS, EJC. 

160 East 57th Etreet 
Nev.' York County 
'Nev; York 

ESTELLE LAf.TirJiE £: EFwV.’INE LAVETdlE 
Laurel IIollov: Road 

Incorporated Villacc of Laurel Hollov; 
Nassau County, IJcv; York 


' I 


••I 

I 


'l Granted 

Auc; 5# 1953 

•i 

'' Ernest F. Francto 


Entered Avc 7# 1953 
Ernest Prancloa 
County Clerk of 
Nassau County 


I 


Clerk 


Itl 

1.1 
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KU Notio; lint 

lie witliin U ft true copy, has 
herein and was duly entered 

1 the ofTice of the Clerk of the 

\ 

County, of_ 


' th.day of AuG;y3 tj.., 


INCORl'OHATED VILLAGE OP 
LAUREL llOLLOV/, 

Plaintiff, 

V, 

LAVERNE ORIGINALS, INC., 
ESTELLE LAVERNE and 
ERWINE IJ\VERNE, 

Defendants. 


IITE CASE 

.Plnintl.ff. 

^ 14 Wall Street, 

' Lorouch of Manhattan, 

New York City. 

’v..P.*...i'yp..4fr.4...Esg.j.,».. 

for.... nd an t s. 

Ireene Avenue, 
iyville, New York 


COPY 


JUDGMENT DECREEING 
^ PERMANENT INJUNCTION 

^miTE 8z CASE 

ATTORNEYS FOR.....P.l?:.lD.tl f f_ 


14 Wat! SUoct 
Borough of Manhattan 
New York Qty 


ATTORNEY FOR 


























Present 


V At a Tern of the Ap?u-ij.ace' 

or the State of Yorl: heid In 

and for the Second Judicial lenart- 
, ' ment at the Boroujh of Brccklyn, on 

the lot day of March, 19i5^. 

Kon. FliFiKVi F, ADZL, Acting Presiding Justice. 

JOIZi MacCru\T£, ) 

“ FiZZDZRICK G. SCia’IIDT, ) • ‘ ' 

^ CZORGZ J. BZLDOCIv, ) Justices 

“ CHARLES E. MURPHY, ) 

--X 


Incorporated Village of Laurel Ilolloxir, 
Respondent-Appellant, 

vs. 

Laverne Originals, Inc., Estelle Laveme 
and Engine Laverne, 

Appellants-Respondents. 


Order of nodificatlcn 
on appeals frc-.i Judg¬ 
ment, and dismissing 
appeal from order. 


X 


The above named Laverne Originals, Inc'.", Estelle 
Laveme and Erwine Laverne, the defendants in this .action hav¬ 
ing appealecT^to the Appellate Division of the Supreme Court ' 
Jironi a Judgment of the Supreme Court, made by Official Referee 
Charles C. Loclcvrood, and entered in the office of the Cleric of 
tho County of Nassau on the 7th day of Axagiujt, 1953^ except .so 
much thereof as (l) adjudges that the Indlvidxial’defendants, 
Estelle Laveme and.Engine Laveme, as professional persons, 
yere and are entitled to make a partial use of the premises 
for their activities as such professional persons, (2) approves 
the use being made by them as such professinnal persons, and 
(3) • adjudges that the plaintiff is npt entitled to costs, and 
the above named Incorporated Village of Laxorel Hollow, the 
plaintiff in this action having ^also appealed from said judg¬ 
ment, insofar as same adjudges and decrees that defendants 
Estelle Laveme and Erv/lnc Laveme are professional p.cr3ons 
and entitled to make a partial \xse of the premises v;liich arc 
the subject of this action, for their activities as such pro- 









1. UGin3 or ctorlnG, In connection viith any buGinccG, vrall- 
paper, fabrics^ furnit\irc, statuary, cora-nlca, painta, ln!:a, 
lacquera, thinnera, coloring natcrlals, acrcena for screen 
printing, vata or other products or materials; etc., and 
tho said plaintiff having also appealed from an order of 
said Court, made by said Official Referee, and entered in 
said Cleric’s office on the 26th day of October, 1S53, denying 
plaintiff’s motion to amend the Judgment herein, and the 
said appeals having been argued by Mr, Emanuel Uexlcr of 
Counsel for appellanto-rcapondcnts, and argued by Mr. Chester 
Bordeau of Counsel for roapondent-appcllant, and due dellber-* 
ation having been had thereon; and upon the opinion and de¬ 
cision slip of the court herein, heretofore filed; 

It ia Ordered and Adjudged that the Judgment so 
appealed from bo and the same hereby ia modified on the lau 
by adding after the second decretal paragraph; 

"2a. ORDERED, ADJUDGED AND DECREED that the 
defendanta and each of.them, their agents and 
employees be, and they hereby arc, enjoined 
and restrained from performing or suffering to 
bo performed on the above described pre.miscs any 
of the folj.ovi*ing acts as a busiiicss or in con¬ 
nection v/lth the business of the corporate de¬ 
fer dant or any other corporation or firm or 
individual: 

"Storing v:allpapcr, fabrica, furniture, sta¬ 
tuary, ceramlca, paiiits, inlca, laequers, 
thlnncrs, coloring materials, scrcena for 
screen printing, vats or other pxoducts or 
materials; 

Manufacturing or processing viallpapcr, 
fabrics, furniture, statuary, ceramics or 
other products or materials; 

Maintaining, operating and tislng welding 
equipment, pov.'or oqulp.mcnt, machinery, tools, 

. equipment and appl.ianccs; 

Screen-printing of wallpaper or fabrics; 
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Prc^CGcins or production of Mar'oalla or 
Marblclscd v;allpapcr.; 

I 

Usins the aforccaid dcocrihcd prcnloca vz 
a v;orlcahop v.'hcro z.rj c.aploycco of oaid de¬ 
fendants do dcsicnins or other v.-orl: on furni¬ 
ture, fabrics, ’..'allpapci'’, statuary or coranics 
or other products; 

Kalntaininc or uains the aforesaid described 
premises in part or in vdiole as a factory; 

£ind it is further" 

and as so nodified, the Judc^cnt so appealed froa is afriru.ed, 
v;ithout costs, and it is 

Further Ordered that the infomal findings of fact 
contained in the decision of the Official Referoe, are hereby 

t 

affirmed, and it is 

Further Ordered that in view of the modification 
of the judenent, the appeal from order is hereby dismissed, 
without costs, 

Adel, Actins P,J., MacCratc, Schmidt and Murphy, JJ. 
concur; Beldock, J., diooents and votes to affirm the judcr.cnt 
and order appealed from, with memorandum as contained in opin¬ 
ion 2 Uid decision slip dated March 1st, 195^# herein. 

Enter: 

John J, Callahan 
Clerk. 
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X 


cci!::ty o:*’ :iAi>sAu 


il, iriCOiuOIiATZD VILLAGE OF LAUI^ ilOLLOV:, 

Plaintiff, 

i| 

■ji -asainnt- 

LAVLEIiE ORIGlr.’ALL, IIJC., ESTELLE 
i; LriVE-EiE and ERV.’H.'E LAVEidiE, 

:i Defcnclanta. 


?-*'*r*T *rr» 

^ ' *X. 


Defendants Lavcme Oricinals, Inc., 


i:.s bslla 


' 1 . 


Laverne and Emvinc Laverne, having appealed to the Aope-lcta 
Division of the Suprciae Court for the Second Judicial Ee- 
pax'tncnt fi’o.n a judg'icnt of the S'uprenc Court inade by Officiai 
Hefereo Charles C. Locirwood and entered in ti'.o office of 
the Clerk of the County of Kaooau on August 7, except 

so much thereof as (l) adjudges that the individual de¬ 
fendants, Estelle Laverne and Erwiac Lavcme, as picfos- 
slcnal persons, were and arc entitled to ciake a purtlai 
use of the pje;;iises for their activities as such pi-ofoa- 
sional persons, (2) approves the use being made by then 
as such professional peraons, and (3) adjudges that the 
plaintiff is not entitled to costs, and the plainfcifx” 
IncciTJoratcd Village of Laurel Hollov/ having also appealed 
from said Judg:ient, Insofar as it adjudged and decreed ^ 

tnao defenoants Estelle xiaveme and Erwlnc Lavcme are 
professional persons and entitled to make a paitiai use 
u. cnc px'C..'txscs ••'hxcn ai'e t^.c subject of this action* -or 
t.tclr c-ccivitics ns sucii professional persens, and insofar 

as said Judgment falls and omits to enjoin the dofendanta, 
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their Gucceoecre and acGlcno and their a"cntG a;;d c;.'.ployccG 
and .GuccesGora and CGGicsna fro.a: 1. UGin,j or Gtorinj, Iri 
connection v;ith any bueinoGs, v;allpapcr, fabrlce, i'urnituio, 
statuary# ccra-nics, palntG, inlcs, lacquers, thinnerc, 
colorin^^ .T.atcrialG, Gcrecns for screen printing;, vats c:- 
other products or r.atcrials; etc.# and the said plaintiff 
having also appealed froei an order of said Court, nace by 




!'! 

i'l 

;!• 

, 1 - 

:i 


said Official Zicfercc, and entered, in said Clcrii's office 
on the 2uth day of October, 1933# denyins plaintiff's 
notion to cur.cnd the jud^nent herein, and the said appeals 
having been ar^psca by ."r. linanucl V.’cxler of CotLascl for 
appellantG-rcGpondcnts, and arcued by Hr. Cheoter Eordacu 
of CotuiGol for rcGpondent-appcllant, and a certified copy 
of the order of the said Appellate Division dated March i, 
195 ^, hcvin :5 been duly filed, together v/lth the record of 
said appeal, in the office of the Clerk for the Cotuity cf 
Ilassau; it is 

ORDERIiD, ADJUDGED AlID DECREED that the caid Judg¬ 
ment CO appealed frc:a be and the Scina hereby is niodificd 
on tla© lav; by adding after the second decretal paragraph 
the following; 

{ 

''2a. ORDERED, ADJUDGED AIID DECREID that the de¬ 
fendants and each of then, their agents and 
CinploycoG bo, and they hereby are, enjoined and 
restrained from perforning oi* suffering to be 
performed on the above described prc..iiscs cny 
of the following acts as a business or ir: con¬ 
nection with the business of the corporate de¬ 
fendant or any other corporation or flr.u or 
individual; 

"Storing '..'allpapor, fabrics, furniture, sta¬ 
tuary, cci'anicc, paints, inks, lacquers, tlvin.iers, 
coloring natcrialo, sci’ccns for screen printing, 

. vats or other products or materials; ' ^ "" 

Manufacturing or processing wallpaper, fabrics, 
furnltui-c, statuary, cerar.aco or other products 
or tiaterials; ' 
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Maintalxiin^, operating and ualn^ vjoldinj equip¬ 
ment, pov;ci* equipment, machinery, tools, equip-- 
meat and appliances; 

Scrcen-printini;; of v.'allpaper or fabrics; * 

Prx)ce3oin2 or production of Marbalia or marblc- 
ized v/allpaper; 

Usinc the aforesaid described premises as a 
workshop v;here any employees of said defendants 
do deslGnlns or other v;ork on fui-nltui-c, fabz-ics, 
•wallpaper, statuary or ceramics or other products; 

ITalntainlnG or usinc the aforesaid described 
premises in part or in v;hole as a 1\ ana 

it is further" 

and as so modified, the judement so appealed from is af¬ 
firmed, without costs, and it is 

PURTIIER OrvDoRED that the informal findlncs of 
fact contained in the decision of the Official Referee, 
are hereby affirmed, and it is 

FURTHER ORDERED that in vlev/ of the modlflcaticn 
of the Judement, the appeal from order is hereby dismissed, 
v/lthout costs. 

Jud®3ent signed this 5 day of March, 135*1. 


tSriESt F. FM*"'" 


Cleric 


In 
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At a Special Term, Partr— 7 " of the 
Supreme Court of the State of 
Now York, held In and for the ! 
County of Nassau, at the I' 

County Court House, Old Country 
Road# Mncola, New York, on : 




day of July, 1954 . 


PRESENT;._^ ^ 

Wqm! Philip huntingtom 

Justice. 


INCORPORATED VILLAGE OP LAUREL HOLLOW, 


Plaintiff, 


-agalnst- 


LAVERNE ORIGINALS, INC., ESTELLE 
LAVERNE and ERWINE LAVERNE, 

Defendants. 


: ORDER ON R£I«lITTITUR 


INDEX N0.256Q-1Q^O 


j The above-named defendants having appealed to 

|! the Court of Appeals of the State of New York from the Judg- 
I ment of this Court entered on March 5 , 1954, upon the order 
:! of the Appellate Division of the Supreme Court, Second 

•I 

ij Judicial Department, modifying and as so modified affirming 
the Judgment entered herein on August 7, 1953, and from 
ij each and every part of said Judgment of the said Appellate 
;| Division^ of the Supreme Court and from* the whole thereof, ’ 
except so much thereof as (l) adjudges that the Individual 

P 

;i defendants, Estelle Laverne and Erwlne Laverne, as pro- 

I 

fesslonal persons, were and are entitled to make.a partial 
;! use of the premises for their activities as such ,pro- • 


111 

Ij fesslonal persons, ( 2 ) approves the use being made by them 

i| as such professional persons, and ( 3 ) adjudges that the 

plaintiff Is not entitled to costs, and the Court of 
Ji_■ . A-150 








^‘Appaals, after due deliberation, having oroerea unu 

I that the Judgment so ^^peale'd from be affirmed and Judgment 

'! ■ ■ ^ 

[entered for the plaintiff without costs and having furwnc. 

Ijordcred and adjudged that the procecdlnge herein be remitted 

to this Court to be proceeded upon according to lavi, 

i 

\ 

j NOW, on reading and filing the remittitur of the 

I . ^ 

•iCourt of Appeals, and upon motion of White 2^ Case, attorneys 

,1 

'•for the plaintiff herein. It Is 

ORDERED that the order and Judgment of the said 
['Court of Appeals be and the same hereby are made the order 

li 

"and Judgment of this Court. 


Enter, 



PSSp HUNTINCTOt^;^ jktCG" i 

- r. s. C. ’ ; 


entered 

JUL 28 1954 ■ 

f, FRANCKS’ 

Counly CUrk ol K,u4u Coun^; 


I 

. 1 . 
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SUPREIffi COURT : NASSAU COUNTY 


INCORPORATED VILLAGE OP LAUREL HOLLOW, 

Plaintiff, 

-agalnat- 

LAVEPNE ORIGINALS, INC., ESTELLE 
LAVERNE and ERWIilE LAVERNE, 

Defendants. 


J JUDGMENT 

: INDEX NO.2569-1^50 


The above-named defendants having appealed to the 
Court of Appeals of the State of New York from the Judgment 
. of this Co-art entered on March 5, 1954, upon the order of 
;■ the Appellate Division of the Supreme Court, Second Judicial 
j Department, modifying and as so modified affirming the Judg- 
i nent entered herein on August 7, 1953, and from each and 
j every part of said Judgment of the said Appellate Division 
of the Supreme Court and from the whole thereof, except so 
much thereof as (l) adjudges that the Individual defendants, 
Estelle Laverne and Erwlne Laverne, as professional persons, 
wore and are entitled to make a partial use of the promises 
for their activities as such professional persons, (2) 
approves the use being made by them as such professional 
persons, and (3) adjudges that the plaintiff is not entitled 
to costs, and the Court of Appeals, after due deliberation, 
having ordered and adjudged that the Judgment so appealed 
from be affirmed and Judgment entered for the plaintiff 
without costs and having further ordered and adjudged that 
the proceedings herein be remitted to this Court to be pro¬ 
ceeded upon according to law, and the remittitur of the 












j, havlnc been entered herein, making the order and Judgment 
|j of the Court of Appeals the order and Judgment of this 
jj Court, 


I NOW, on motion of White tc Case, attorneys for 

I the plaintiff herein. It Is 


ORDERED, ADJUDGED and DECREED that the order and 
Judgment of the Coiirt of Appeals be and ^the same hereby are 
made the order and Judgment of this Court, and It is ' 


ORDERED, ADJUDGED and DECREED that the said Judg¬ 
ment entered herein on March 5, 1954, upon the order of the 
Appellate Division, Second Judicial Department, modifying and 
as so modified affirming the Judgment entered herein on 
August 7',' 1953# be and the same hereby Is Irv-'eriti-'-thlrnga- 
affirmed without costs. 

JUDGMENT^'thls 2-^ day of July, 1954. 1 


fRNm f: franckF ’ • i 

crerk - j 

i 

• I 

I 

! 

Plaintiff's Address: j 

Laurel Hollow, j 

Nassau Covmty, . • | 

New York 

• I 

• 

Defendants' A-ddresscsi 

Laverne Originals, Inc. * •• 

l6o East 57th Street ‘ 

New York County, New York i 

I 

Estelle Laverne In Erwlne Laverne, 

Laurel Hollow Road^ • \ 

Incorporated Village of Laurel Hollow. 

Nassau County, New York. 
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DEFENDANTS EXHIBIT D 










'VI'MC!’ 


^ f, - 


exhi^' * 

0 > 5 T. COU.. 




S^D. OF 

MW 4^ 


^!C0R?0;iATEL) VLLAG± OF LAUr^FL KOLLOV/ 

NASSAU COUNTY. N=V/ YO.TX 
BUILDi:::} 


24 o'uly 1.7 52 


:• r. 1 !. viir. t-ocr.: 


jJr 


'rr.r .'I’oAirty , Viol,- 1 Ion founri auriris ir.r.yoct,ion of, 


'.-ornin^ I ’'no ps£;cin 3 the Lovernc ^Droearty nnl too': 
the -oepertunity of entex’inn it for en innnootioo since It hrd 




r. in*: Icr-t.cd t”- r.-; 


y ' r. John iiairtin thA-t o nu.ehar of e.on 
r-GCT.oJ CO he ••■or’;ir »3 In r. cc;r rorcinl eotAr.or5.ee there celly, 

■.Valkinc^ the ouilr'ir .3 cor.firr.e tnj-o co :’plai;it. It is 

a bo .,<flde 5:.nll oi’cluotlonctun,’inalulinn; vets, rolls of pnoer 


colorin'^ 

Oute.f 

looetiona, 

' nd 

3 T 30 ; I'Ci'ltly 

e ;pl 

lii-l ‘'-or:tv 

thFit 


a^roo.’ ch-ot they .id i.-A nrt '‘:ov\ •*, : 

dcoi'i^o control tn t o;. .•= cctuolly 

I .•:l:Z 'ooo- .'-'ii;; :•. IL'.ileh Z^:.'.: 


.r. Liver no cnl t.oy :.ll 
tl:. ;•:• the o.-er^e.-icy flood 
: -■. ■ ■■ 0 0 T.hile I v.cr. the 


v/ho v; It no 3 rod 


r.ll f'V 'bov 
'i n 3 ■; 

Zcnlr .3 ■ j ' ■> 
cor.t'’ct !. 


In 
1 •: 


r e 


) 3 to '0 to 
- ever J 
• VO r Vi 0 ; t’:e rr lb j ec 
.V • -'on' .• •• -t to stir n.. 


V 


1 » 




1 • »\% ? » I *1 


L Cion of ouo' 

.0 h d proviouc 
.-.cy hove h-.en 
. .'he onnrntlcn 
t t .0 ■ :ocd inspee 
■ dv i :’0 


A- 


/• ' 







INCORPOPvATCO VILLAGE Or LAUREL HOLLOW 

NASSAU COUNTY. NEV/ YO.TK 
BUILUi.:^ ILIMT 


24 July 196 ?? 


r* f '• 


J ■ t» tf <•, V 


o:* t n i *.rur.Lcor,: 


Subject: L-r-vorr.? E'roprrty , Vlol.-tlon fou'^.ri durlris inr.ccotic.'* of, , 

This -T.ornin^ I ‘.7ac pesrln3 the Lev^irrie property sr.u tee: 
the opportunity of cntoi'ir.3 It for 3P. inr.paction sino- It hrd 
been indicated to r.c by *«r. John ^e-btin th.At e nu.t'oer of T-cn 
oeceed to be vorhin^ in c ccrrcrciel eotrrprice there q^lly, 

V/olking tnru the Vuildlr." cor.fir.r.e this co;-ploint. It is 
• a bo'aflcie or-all productIc : setup,'Incluling vats, rolls of prper, 
coloring -netter, large qusntitico of coohustihlc solvents in eevorl 
loootione, rod assorted "i sc el laser us erulp'ont. fhreo v.on - re 
appM'ontly e ioloyed there. The lo;idor, r.ui/, and vino of tho other", 
did Be.'-;t:- that th.e; .u o-.ployod ey .r. L-verno e nd t.-ey : 11 
agreed^ th.at t’ney la H-r art Tcr’-;. ■ •*. til :•: * the o.norge.ioy flo.:d 
dcTiago cmtr.el th't f ey re cotually v L an nhile I \:cr. theio. 


I v;cc .scoov . i'-'i ; >v r, j’nr.rlefc 


. •' v/h o V.' 11 no 0 a c d 


Sion of Our 
. 0 h’d oreV ion 
.-.cy h’.vo hoen 


r .11 t’-e r’ jevo. 

This . ) e r'. to -.e to he a ' . • e ic 

Zoning “r.;' . . ' ever J b-ellavv - 1- 

cont^'ct ■• !- -vornoo o •: the suhjei^ : 

c^ivOt* V ' *-wri * j *'•’ ' w3 uiwi - .1 • - ■oXcn 

is riulet, or .:lio:l;/ lotsr:al, and on pr-v 1 . 1/ ft.e*:tcd Inspect- 

Irn ■>, I .00 vo r.o T. o" oi no o; life. : ‘.I-. : 'u "dvis.o v,o as t.v 
y:.;:- is .sr I '. furt-r'oo io this .r.rt.sr. 


t ^ » 


» ... 


' / 
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EXHIBIT 

U. S. DIST. CGUfil 
5. D. OF N. Y. 


VlAR A - 1974 

A regular meeting of the Board of Trustees o: '::' e 
Incorporated Village of Laurel Hollow, Nassau County, Nov? 
York, was held at the residence of Mayor Hov;ard Coi’ninr^, Jr,, 
In said Village on September 2h, 1962 at 8;30 P.M. 

Present: Howard Coming, Jr., "Mayor 

Hutchinson DuBosque 
John F. MacKay 
Douglas Despard 

Margaret Nittoll. Village Clerk 
Thomas C. Platt, Village Attorney 

Absent: Orln T. Leach 

The read.Vng of the minutes of the annual organ! - 
satlon meeting held on July 5, 1962 was waived, copies 
thereof having been circulated among members of the Board. 

The minutes of such meeting were, upon motion duly made and 
seconded, approved. 

A general discussion was had with respect to the 
Polxce Department and the Board authorized and requested 
Trustee D\aBosque (1) to study and report on the possibility 
of a Joint communlo.atlons system with the Villages of Cove 
Neck, Oyster Bay Cove and Lloyd Harbor and (11) to study 
and report on a possible Joint police force with the Villages 
of Cove Neck and Oyster Bay Cove. 
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The Village Attorney distributed copies of the 
Appellate Division's decision In the Vllla^e ^ of Laure j^ 
Hollow V. Laveme Originals, Inc , case and reported on an 
inspection made by the Building Inspector during the suirjr.er 
A general discussion was had with respect to this problem 
and the Building Inspector and Trustee DuBosque were 
authorized and instructed to make another 1-nspectlon of the 


premises. / 

The Village Attorney was instructed to prepare a 
"look alike" ordinance and at the same time to revxse th- 
speeding ordinance no as to lover the speed limit on Xoore's 
Hill Road to 25 miles per hoar and to amend the anti-dumping 


ordinance. 

The Mayor called the Board's attention to the fact 
that former Building Inspector .'llliam Homblower had died 
since the last meeting of the Board.whereupon on motion duly 


sorrovr 


nadc and seconded It was unanimously 

P'^SOLVED that the Board o" Trustees of the 
incorporated Village of Laurel Hollow 
.hereby express its sincere regret and 
v.’ith respect to t/ne acath of^Wlll-x-^ 
Homblovfcr, former Building Inspec-^or 
Village. The Board and all residents 
Village are sincerely grateful for and 
appreciative of the services performed by 
fbnner Building Inspector Kornblwer 
the many years In which he served in that 

capacity. 


of 

of 


the 

the 


I 
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The next regular meeting of the Board was scheduled 
for October 22, 1962 . 

Payment of 88 bills in the sum of $ 53 , 892.34 was 

approved. 

There being no further business to come before the 
meeting, it was upon motion, duly made and seconded, adjourned. 


Margaret Nlttoll 
Village Clerk 
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tEXHIBIT ^ 

U. S. OIST. COUi?T 

S. 0. OF N. Y. j 

V. AH /i •• 1974 

_A rcfiular meotrr .3 of the Board of Trustees of the 

^.porated Village of Laurel Hollow, Nassau County, New 
^ ...c, v;as I'.old at the residence of Mayor Hov/ard Cornxns, Jr., 

* •• said Village on October 22, 19^2 at 8:30 P.M. 

* Present: Howard Corning, Jr., Mayor 

Hutchinson DuBoeque 
John F. MacKay 
Orln T. Leach 
Douglas Despard 

Margaret Nittoli, Village Clerk 

Thomas C. Platt, Jr., Village Attoi-ney 

Plzc ?i-escnt: Police Justice James Elsena^an, at the 

invitation of the Board 

The readi.ng of the minutes of the regular meeting 
.Id cn September 2-^ 19^2 was waived, copies thereof having 
:-.r. cix'culatcd among members of the Board. The minute., of 
. meeting v;erc, upon motion duly made and seconded, 

■ • proved. 

Mayor Cor-nlng made a report to the Board on the 
'.r.ipcctfon made by Building Inspector Johnson, Trustee 
••iusque and himself of the property ov.T.ed bp' Laverne Orlginaio, 
on October I 8 , 1962. Mr. Platt reported that Mr. Holzer, 

. -aey Laverne, ham lr;for:-cu him tnat .•!:•. Lavorj'.a 

• Id not V’.alt the operations being carried on at such premises. 
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EXHIBIT 

U. S. DIST. COUi^T 
S. D. OF N. Y, 

MAR 4 •• 1974 


A regular meeting of the Board oi* Truotees of 
T^he Incorporaced Village of Laurel Hollov;, Nassau Covxty, 
Nev; York, v;as held at the residence of Mayor Hov/ard 
Corning, Jr., in said Village on December 1962 at 
9:55 P.M. 

Present: Kov;ard Coming, Jr., Mayor 


JohTi F. MacKay 
Douglas Despard 

Hugh G. Johnson, Building Inspector 
Margaret Nittoli, Village Clerk 
Thomas C. Platt, Jr., Village Attorney 

Absent: Orln T. Leach 

Hutchinson DuBosque 

The reading of the minutes of the regular meeting 
held or. October 22, 1962 v/as waived, copies thereof having 
been circulated among members of the Board. The minutes of 
such r.'.oeting v/ere, upon motion duly made and seconded, 
approved. 

Loren Berry, Esq. of the firm of Royall, Koegel 
& Rogers appeared and submitted a memorandiir.i on behalf of 
the Mimi Dee Rest Home requesting an amendment of the Village 
building Zone Ordinance. Following a brief statement by 
Mr. .derry on behalf of the aforesaid applicant, he left 



















the ncctlnc. 


A general dlecuesion v/as had v.'ith recocct zo 
the proposed amencl-T.ento to Sections 1 of General Ordinances 
I and VI and the proposed adoption of General Ordinance MX. 
It v.'as the consensus of the Board that the adoption of 
General Ordinance MX should deferred and further 
consideration should be given to this ordinance. I'.o one 
having appeared in opposition to the proposed amendr'.e.nts 
to Sectiore; 1 of General Ordinance I and '/I, it was upon 


notion duly made and seconded, xuianirr.ously: 

RESOL'^/ED that Section 1 of General Ordinance I 
and Section 1 of General Ordinance VI be 
amended so that said ordinances nov.' road in 
full as follows: 

ORDINANCE I - REGULATION 0? TR.AEEIC 


Scctio.n 1. (a) Tv;anty-five (25) miles per hour 

Is ’r.ereby establishea as the maxiinum speed at v.’hich 
vehicles may proceed v.'ithin the corporate limits of 
this Village except on the follov/ing hlghv/ays: 


1) State Highway No. 25-A 

2) Syosset-Cold Spring Harbor Road 


(b) Thirty-five (35) males per 
•-■stabllshod as the miaximum speed at 
proceed within the corporate limits 
Syosset-Cold Spring Harbor Road. 


hour is hereby 
'Which vehicles may 
of this Village on 


Section 2. No person shall operate a vehicl'.' (oth.er 
than an ambulance, a fire vehicle or police vehicle ’./hen 
or. an emergency trip) on any highway, street or vjrivate 
road open to public motor vehicle traffic at a rate of 
speed in excess of the maximu.m established in Section 1 
of this oi’dinance. 


Scctio.n 3. Through Highvrays 

(a) Moore's Hill Road is hereby designated as a 
through high'way and stop signs sViall be erected on the 
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i.’olIov;ln 2 cn'cranccL; thereto: 

1. Stevrart Lar.a fror. the south. 

2. Ridije Road rrom the north. 

3. Laurel IIollov; Road from the north and ncuth. 


(b) SyoGset-Cold Sprin,'^ Harbor Road la hereby 
dealgnated as a through highway betv;een Its interseotio.^; 
•..'ith State Highway No. 25-A and the southerly Village line, 
a stop sign shall be erected at the V/hitc Oak Tree Read 
entrance thereto from the v;est. 


Section 4. All vehicles approaching said through 
highways shall come to a full stop unless otherv/ise directed 
by a peace officer or signal. 


Section 5. No person shall park or stand any vehicle 
on any portion of any hlghv/ay, street or private roao ope.n 
to public motor vehicle traffic in this Village. 

Section 6. No person shall park, stand, stop or drive 
a vehicle on any portion of the parking area leased by thi.s 
Village locaced at the northeasterly end of Laurel Hoilev; 

Road and lying immodiauely to the west chereof and to the 
south of Cold Spring Harbor, or on any portion of the park¬ 
ing area located at the north-westerly e.nc of Bu.ngtov/n Road 
a;-id ov;ned by the Long island Biological Association, unless: 

1. Ke be a resident of, or owner of real property in, 
this Village; and 

2. (a) Ke shall have first obtained from the Board of 
T.n.ssees of this Village (i) a perm.it, and then only curing 
S--C .1 periods and tines as nay be prescribed in such per.nicT 
ea». (il) an identifying sticker, which shall be displayed on o'. 
Vehicle at all tim.es v;hon In the area; or 

(t>) Ke shall fir.st have obtained from the Lo.ng Is lane 
--^logical Association (i) a por.mit, and then only in ti.e 
.>t rkj.ng area located at the r.orthv/esteriy end of Bungcov.n 
Read and only during such periods and times as m.ay be cre- 
..cribed in such permit, and (ii) an identifying sticker, 

•.;hich shall be displayed on the vehicle at all tim.es -.•.■hen in 
tnc area. 


Section 7. Every person convicted of a traffic in¬ 
fraction for a violation of any of the provisions of Sect:on 
'■f 5 or o of tnis ordinance shall for a first conviction 

shoreof be punished by a fine of not more than fifty Co'' 

O'- by^lm.prisor..mor.t for not m.ore than fifteen days or by'botin 
^ch fine and lm.prlco.‘.:.'’ent; for a seco.nd sucln conviction 
’..ishln eighteen months thereafter such person shall be 
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punished by a fine of not n-.ore than one hundred oollar-s 
or by Ir.prisoru.'ont for not more than forty-five days or by 
both such fine and imprisonment; upon a third or subse¬ 
quent conviction v,-lthln eighteen months after the first 
conviction such person sha?.l be punished by a fine of not 
more than one hundred dollars or by imprisonment for not 
more than ninety days or by both such fine and imprisonment. 

Section 8. If any clause, sentence, section, para¬ 
graph or provision of this Ordinance shall be adjudged by a 
Court of competent jurisdiction to be invalid, such judgment 
shall not invalidate the remainder of this Ordinance, bus 
shall be confined in its operation to the clause, sentence, 
section paragraph or provision directly Involved in the 
controversy in v/hich such judgment shall have been rendered. 

•Ic •55’ 


o?:Di::ANCi vi 


DUI-iPING AND LITTERING 


Section 1. .No person shall throv:, place, deposit, 
dumip or litter or suffer or permit any servant, agons. 


employee or nercor. in hl£ 


or 


ner c.sarge 


to throv;, place. 


deposit, dump or Iluaor a.ny ashes, garbage tin cans, 
automobiles, automobile parts, bottles, dead animals, 
grass, flammable m.ater.i.als, junk, leaves lumber, metal, 
plastic, putresciblc substances, v.’aste, v.'aste paper or 
refuse matter of any kind on the surface of any street, 
public grounds or private property In this Village for the 
purpose of abandonrr.e.'ic or otherwise; provided, however, 
that the foregoing provision shall not be deemed to j 
prohibit a private property owner from making and retaining 
a compost heap on his property for norm.al gardening purposes, 


Section 2. Any person violating any provision Ox' this 
ordinance shall be punishable by a fine or not m.ore shan o.-a 
hundred dollars for each and every offense, and in addition 
thereto such conduct shall constitute and is hereby declared 
to bo disorderly conduct, and any person violating t.he same 
shall be and Is hereby declared to be a disorderly person. 
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Mayor Corr.lns and Mr. Platt roouaatod authoric> 
to rotaln tho lav; flra of Sprague & Stern, Euqu. to aooloo 
in ehe prosecution of the contempt proeeadir.s acaintt 
Laveme Orlelnals, Ino., Eraine Laveme and Estelle Lavorne; 
whereupon, on motion duly made and seconded, it was 
unanimously 

RESOL^;ED thau th3 Village Attorney 
hereby is authoi..zcd to retain zne lav, 
o'' Sp^-ague a. Stem, Esqs., iiinco.a,^ hev. Yo^. , 
to assist him in the prosecution oi me ^ 
conter.'.ot orocceding against the aeienaar-v/S^ 

Laveme Originals, Inc., Emine Lavorne ana 
Estelle Laveme. 

Trustee 'Decpard reported briefly on the actxwt>.os 

cf his Civil Defense organization. 

The Village Attorney v;as requested to prepare 
an amendment to Sect_on 6 of General Ordinance ho. x 
sc as to make such section applicaole tc cne c....cd 

by the Village located at the northeasterxy or.o. o>. x.aurel 
Hollov. Road and lying irrjr.cdiately to the east thereo: ana 
also to prepare an a.mendment to Section 10.2(a) oi .nrtxclw: .• 
cf the Building Zone Ordinance and to notice such r-'^pcsea 
a.'.'ie'.-L.'ients for a public hearing on January 15^ IS^n. 

Payment of 51 bills in the sum of 911 , 557 .''3 

v:a.. approved. 
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beinc r.o x'urther busincy;: to oj.'iu 
tlio mcetinr;, it v/ao, upon r.otion duly ir.ada a/»d o<.cGr... 
adjourned. 


hov/ara Gorninc, or. 
Mayor 


f 
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EXHIBIT 

U. S. DIST. CCU.'T ' 

S. 0 . OF N. Y. / 

/ 

i • , ^1*7 ^ 

" A roGular r i-'c'clng of the Board of Truoteeo of 

•-Incorporated Village of Laurel I.-llov;, Nassau County, 

✓ 

/cv; York, v/as held at the residence of Kayor Hov;ard 

/ 

/ 

■ Corning, Jr. in said Village on January 29, 19^3 at 8:30 ?.M. 
Present; Howard Corning,,Jr., Mayor 


John F. MacKay 

Douglas Despard 

Hutchinson DuBosque 

Margaret Nlttoll, Village Clerk 

Thomas C. Platt, Jr., Village Attorney 

Absent; Orin T. Leach 

The reading of the minutes of the regular meeting 
held on December 3, 19o2 was waived, copies thereof having 
been circulated among members of the Board. The minutes of 
such meeting were, upon motion duly made and seconded, 
approved. 

After some discussion, on motion duly made and 
seconded, it v;as unanimously 


RESOLVED that the Incorporated Village of 
Laurel Hollow adopt and it does hereby adopt 
the Nassau County Assessment Roll of 1962-63 
as the basis of the Incorporated Village of 
Laurel Hollow 1963-64 Assessment Roll; and it 
v/as further 


RESOLVED, that any construction started 
subsequent to the completion of the 
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. . County Acococr.cnt Roll for 19o2-63 

oo uoseDoed at its value as of January 1, 

1963. 

Mrs. Nittoli reported that Grievance Day would be 
held on February 19 betv/een the hours of 2:30 P.M. and 
6:30 P.M. at her residence. The Mayor announced that the 
Board of Trustees would hold its next meeting on the same 
date. 

Mayor Coming requested each of the Trustees to 
submit his budget estimates as soon as possible. 

Mrs. Nlttoll submitted to the Board a statement 
of unpaid taxes. After some discussion, it was unanimously 
resolved that the Village Attorney should mail a letter In 
the form attached hereto to each delinquent taxpayer. 

Mr. Platt made a report to the Trustees with respect 
to the various Laveme proceedlrigs. 

A general discussion was had v:ith respect to the 
proposed regulation of uniformity of buildings ordinance 
and tne proposed amendraert to Section 10.2(a) of the Building 
Zone Ordinance and It was decided to defer action on such 
ordinances at least for the time being. 

A discussion v;as also had with respect to the 
proposed amendment to Section 6 of General Ordinance I. No 
one having appeared in opposition to such proposed amendment 
at t.ne public hcari.ng held on January 15, 19^3> it was, upon 
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motion duly made and aocondod, unanimously 


PindObViQ, that occtlon 6 
be amended c;o that said 
full ao follov/ 3 : 


of General Or 
ordinance nov; 


•din-. 

read 


c 



ORDINANCE I - REGUL/iTION OP TRAFFIC 

Section 1. (a) T\';enty-flve (25) miles per hour 

is hereby established as the maximum speed at v;hlch 
vehicles may proceed v/lthln the corporate limits of 
this Village except on the following highways; 

(1) State Highway No. 25-A 

( 2 ) Syossct-Cold Spring Harbor Road 

(b) Thirty-five ( 35 ) miles per hour i:; hereby 
established as the r.iaxim.um speed at which vehicles 
may proceed v;ithln the corporate limits of shis Village 
on Syossot-Cold Spring Harbor Road. 

Section 2. No person shall operate a vehiele (oinner 
than an ambulance, a_ fire vehicle or police vehicle ’..•hen 
on an e.mcrgency trip) on any highv;ay, street or priv.,i:e 
road open to public motor vehicle ti-’afflc at a rau..' of 
speed in excess of the maximum established l.n Section 1 
of this ordinance. 


Section 3* Through Kigh'.vayc 

(a) Moore's iiill Road is hereby designated as a 
through highway and stop signs shall be erected on the 
follo’wing entrances thereto; 

1. Stc'.vart Lane from the soush. 

2. Ridge Road from the north. 

3 . I.aurel Hollov; Road from the north and south. 


(b) Syosset-Cold Spring Harbor Road is hereby 
uos.lgnatcd as a through highway between its Intersection 
with State Highway No. 25-A and the southerly Village ll.ne, 
a.-id a stop sign shall be erected at the V/hite Oak Tree 
Road entrance thereto from the west. 


Section 4. All vehicles approaching said through 
i.Ighways shall come to a full stop unless othen;ise 


I 
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airected by a peace oiTicer or ciijnal. 

ricctlon 5. No pernon shall park or stand any 
vehicle on any portion of any hichuay, street or private 
road open to public notor vehicle traffic in this 
Vlllay.c. 

Section 6. No person shall park^ stand, stop or 
drive a vehicle on any portion of the parkinf; area 
ov/nod by this Village located at the northerly end of 
Laurel Hollow Road and lying inmediately to the oast 
thereof and to the south of Cold Spring Harbor, or on 
any portion of the parlcing area located at the north¬ 
westerly end of Dungtov;n Road and owned by the Long 
Island Biological Association unless: 


1. He be a resident of, or owner of real 
property in, this Va.llage; and 

2. (a) He shall have first obtained fro.r. the 
board of Trustees of this Village (l) a pcr.oit, and ohen 
only during such periods and times as rrny be prescribe d 
in such permit, and (ll) an identifying sticker, v.hich 
shall be displayed on the vehicle at all tlr.es when in 
the area; or 


(b) Ho shall first have obt 
I/:»ng Island Biological Association (i) a 
then only in the parking area located at 


ined fro.:, uho 
pcrwiit, and 
the north- 


v;osvGrly .end of Bun.;tO’..n Road and only duriry^ such 
periods and times as may be prescribed in such permit, 
and (ii) an identifying sticker, which s.hall be* dis¬ 


played on the vehicle at all times 


v;hon in the area. 


.Section 7. Every person convicted of a traffic 
infraction for a violation of any of the nrovislca'is 
faction 2, h, 5 or 6 of this ordinance shall for a f 
oo..victlon thereof be punished by a fine of not more 
fifty dollars or by Imprisonment for not .more than 


or 

irct 

than 

i 


.. .uftoon days or by both such fine and inprlsorcicr.t; for 
.'-.ccond ouch conviction within eightce.a* .months there- 
o.ftcr such person shall be punished by a fine of not 
i:...<re than one hundred dollars or by imprisonment for not 
.'.iOre than forcy-flve days or by both such fine and 
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: rii'.onnio..upon thlr'd or nub;;cc;'u;r/.; coiivLcb ' o.i 

■..•i-thln cii'ihc'jon r.onthG aToor the i'irot oonvi ct i <.i'. 
:>orGon Ghall be punioiiod by a Tine of not ir.'.>rc th^n 
one hunciz’ecl dollars or by imprlGonrrient I'or not 
ninety days or by both such fine and imprisonr.en 


Section 8 . If any clause, sentence, section, 
p'lrasjraph or provision of this Ordinance shall bo 
adjudi'^ed by a Court of competent jurisdiction to be 
invalid, such judgment shall not invalidate the 
remainder of this Ordinance, but shall be confined i 
its operation to the clause, sentence, section, para 
graph or provision directly involved in the controvc 
in v/hich such judgment shall have been rendered. 


Payrr;ent of 67 bills in the sum. of $ 22 , 797.52 
v.’as approved. 


There being no further business to com.e befor’e 
the mooting. It v/as, upon motion duly maae ana seconded, 


adjourned. 


iiargaret MittoiT 
Village Clerk 


Dated: hassau County, N.Y. 
February , I 963 
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A regular mce'clnc cf the Board of Trua.ee. of 
^ . the Incorporated Village of laurel Hollow, Haooau lun^y. 
New York, was held at the residence of Howard Coming, Jr., 
‘layor, at 8:30 P.M. on the 26th day of February, 1963. 
Present: Hov;ard Corning, Jr., Mayor 

Huuchlnson DuBosque 
John P. KacKay 
Douglas Despard 

Marcaret Nlttoll, Village Clark 
Thonac c. Platt, Jr.. vlli-> - 

f vj.xxc-.,^e rtwuOrr.cy 

Itbscnb: Orln T. Loach 

Alco procent at the Invl ratio.-, or the- .Ooarc v:at 
favid Ingraham, Chairman of the Board of Zonins Appoalc. 

The reading of the minute, of che meotiri; held 

on J^nuari. Z9, I9S3 vat waived and the came were approved 
as circulated. 

A conoral dlscustlon was had with respect to the 
various pendln.-; Laverne cases and t.he Village Attorney 
-rortod on the status thereof. The Village Attorney 
.->lntcd out that ilr. laverne had represented to the 
•■■assau County Supreme Court that he was removing all of 
'.|he Offending materials and equipment from the premises. 

' .0 Village Attorney also stated that hr. iaver.-.e's attor.-.ey 
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had indicated to him that all of such material Koala 

removed within a day or two, but that laivorne wao doin;, 

to preaa his lawsuit acalnot the Villazc and its officers. 

Under ouch circumstances the Village Attor.-.ey said that' it 

would be appropriate for tho Village to com.mence a lawsuit 

pursuant to §10.2(b) of Article X of the Building Zone 

ordinance against Laverne, Ino., Erwine laverne and Estelle 

Laveme for a civil penalty of $100 for each and every day 

that said defendants had violated said Ordinance since the 

Village had commenced the original proceedings against said 

defendants in the early 1950s. After some discussion, 

upon motion made by Mayor Coming and duly seconded by 

Trustee DuBosque, It v:ac uncUiimously 

RESOLVED., that the Villase^ cox. 31 cr.ee a lav.-suit 
against Lavorne, Inc., Sr.vinc iaaverro ana 
Estelle Lavarne pursuant to Sec 0 * 0 .. sO.e^io) 
of Article X of the Building Zone Orainance 
to recover civil penalties of $100 par aay^ 
for each and every day that said dexenaani/... 
had violated said Ordinance; ^ 

and it vras 

FURTHER RESOLVED, that the Village retain arc 
lav; firm of Sprague, Stern, Aspland, ^ 

Tobin at 220 Old Country Road, Kineola, Kassau 
County, Nev; York to prosecute said lawsuit. 

The Village Clerk reported that no one had 

appeared on Grievance Day to protest ar.y assessment made 

for the coming year. 
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Tho Board of Trustooo approved the flro cor.traoPo 

o District and the Oyster Bay 

nade with the Syosset Fire DisT^raco 

fire companies in the form a coached he-ev. 

Tha Mayor reported that the next msetlhs of 

the Board would be held on Maroh 26, 1963. 

Payment of 22 bills in the sun of $1,982.87 

J 

was approved. 

There being no further business to cone before 
the meeting. It was, upon motion duly made and seconded, 

adjourned. 


Vlllase Dlerk 
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